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Chapter 11 Filings Continue to Drop
Return to Pre-2008 Levels
by	Dave	Buzzell

A return to normalcy characterizes the Chapter 11 picture at this stage of the year.  
After two history-making years (2008 and 2009) and a 2010 that can be characterized as 
above average, 2011 is shaping up to be much like 2007, 2006, or 2005.  Eighteen large 
corporations declared bankruptcy during the first three months of this year, a number very 
much in line with the number that filed during the corresponding period in 2005-2007.  
In contrast, almost twice as many large corporations filed during the first three months 
of 2010, and nearly four times as many in 2009, when a remarkable 74 companies with 
assets of $100 million or more (16 of which were companies with assets in excess of 
$1 billion) filed – more than one every business day during that span (see Exhibit 1 on 

D&O Liability Insurance
Who Gets the Proceeds After Bankruptcy?
by	Julie	Schaeffer

The proceeds of a directors’ and officers’ (D&O) liability insurance policy are not part 
of a debtor’s bankruptcy estate according to a recent bankruptcy court ruling – opening 
the door for insured individuals to access the policy proceeds.

In July 2007, National Union Fire Insurance Company issued Downey Financial 
Corp. a $10 million “wasting” liability policy under which payment for a loss reduced 
the amount available to cover subsequent losses.

The policy, which covered monetary damage claims as well as defense costs, provided 
three types of coverage: direct coverage (which was for individuals, essentially the 
company’s directors and officers), entity coverage (which was for the organization, 

No-Call?
Courts Consider Prepayment Prohibitions & Penalties
by	Julie	Schaeffer

When a company files for bankruptcy and wants to repay its debt despite the existence 
of a no-call provision, “there is a tension between the rehabilitative policies and equitable 
principles underlying Chapter 11, on the one hand, and the rights and expectations of 
lenders, on the other hand,” says David R. Seligman, partner in the restructuring practice 
at Kirkland & Ellis LLP. How are courts seeking balance?

Most bond indentures and credit agreements include restrictions on a borrower’s ability 
to prepay secured debt. Some restrictions, called “no-call” provisions, prevent borrowers 
from refinancing or retiring outstanding debt prior to maturity. Other restrictions, called 
prepayment penalties or make-whole premiums, compensate a lender for the loss of 
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the remaining interest payments when a 
borrower does prepay secured debt.

When a borrower files for bankruptcy, 
however, these provisions are hard to 
enforce, says Seligman. Most bankruptcy 
courts will allow a debtor to repay its 
loan despite the existence of a no-call 
provision on the grounds that the goal 
of Chapter 11 is to permit companies to 
restructure. Faced with such a situation, 
lenders will have a difficult time obtaining 
a prepayment penalty because loan 
documents with no-call provisions 
generally don’t include a pre-payment 
penalty provision.

In response, says Seligman, “lenders 
alternatively argue that they nevertheless 
are entitled to contract damage claims for 
their ‘dashed expectations’ when their 
outstanding debt has been paid prior to 
its original maturity.”

Several recent bankruptcies illustrate 
how the courts have handled such claims, 
but perhaps none is more notable than 
Calpine.

During bankruptcy, Calpine Corporation 
sought to refinance its debtor-in-possession 
financing with the goal of repaying the 
prepetition secured debt of a debtor 
affiliate, CalGen.

The CalGen debt had three tranches. 
The senior two tranches could be repaid 
at CalGen’s option only after certain dates 
and subject to a prepayment penalty. The 
third tranche could not be repaid at all 
before maturity.

Calpine sought to repay all three tranches 
of CalGen debt during the no-call period for 
all tranches and before any prepayment 
penalties were due for the senior two 
tranches. 

CalGen objected, arguing that Calpine 
could not repay the debt, and if it did, the 
lenders were entitled to breach of contract 
damages – also referred to as “dashed-
expectation damages.”

The bankruptcy court ruled that Calpine 
could repay CalGen’s prepetition debt on 
the grounds that no-call provisions “are 
unenforceable in Chapter 11 cases.” 

The court also ruled that CalGen was not 
entitled to prepayment penalties because 
the loan documents never provided for 
any such damages in the event of an 
acceleration in debt payments.

However, the court did throw CalGen a 
bone, arguing that it was entitled to dashed-
expectation damages of 2.5 percent for the 

for liability arising from securities 
class actions and shareholder derivative 
actions) and indemnification (which 
was for the costs the company incurred 
indemnifying directors and officers). 
National Union Fire Insurance Company 
was required to first pay losses relating 
to direct coverage, then losses relating 
to entity coverage, and finally losses 
related to indemnification coverage – 
and insolvency or bankruptcy would not 
change this prioritization.

Important to note is that while the policy 
had a $1 million retention (essentially 
a deductible) this retention was not 
applicable to certain non-indemnifiable 
losses – which included the insured 
individuals’ defense costs if the company 
filed for bankruptcy, 

That, says Michael H. Reed, a partner 
in the Philadelphia office of Pepper 
Hamilton LLP, is because to make a claim 
under the policy, insured individuals 
had to first seek indemnification from 
the company, which was not entitled to 
indemnification coverage until it had 
paid the $1 million retention. But without 
bankruptcy court approval, the company 
would be prohibited from indemnifying 
the insured individuals.

“Thus, in the event of a bankruptcy 
filing by the company, the insured 
individual could seek coverage for 
their defense costs directly from the 
carrier without regard to the $1 million 
deductible.”

In the middle of 2008, a class action 
was filed against the company certain 
directors and officers. It was followed by 
a derivative action.

Then, in November 2008, the company 
filed for Chapter 7 – raising certain 
questions. “One area of concern is the 
distribution of policy proceeds where 
the directors and officers continue to face 
costs and exposure from shareholders and 
derivative actions but the corporation has 
filed for protection under the Bankruptcy 
Code,” says Benjamin J. Stone, a member 
of Cozen O’Connor. “Are the policy’s 
proceeds property of the debtor’s estate 
and therefore subject to the automatic 
stay? May a company’s directors and 
officers continue to obtain benefits 
under a D&O policy after the company 
has filed for bankruptcy protection? 
And what impact does the company’s 
failure to satisfy its retention have on the 

page 8). 
In the middle market, defined here as 

companies with assets of between $10 and 
$100 million, a drop in the number of U.S. 
businesses seeking bankruptcy protection 
is also occurring, although the decline has 
not been as dramatic.  The 138 Chapter 
11 filings during the first quarter of 2011 
represent a 30 percent drop from 2010.   
By all indications, bankruptcies have 
shifted to mid-market companies that 
have not enjoyed the same access to the 
credit markets as have larger companies.

As shown in Exhibit 2 on page 8,  the 
largest filing to date, with reported assets 
of $2.2 billion and debt of $1.9 billion, 
is MSR Resort Golf Course, owner of 
luxury hotels and golf properties around 
the United States, including the Grand 
Wailea Resort Hotel & Spa in Maui, 
Hawaii.  MSR, which filed on February 1, 
is represented by Kirkland & Ellis.  MSR 
was one of two purveyors of first-class 
accommodations to declare bankruptcy 
in 2011, the other being Barnes Bay 
Development of Beverly Hills, California.  
Barnes Bay Development owns the 
Viceroy Anguilla Resort and Residences 
on the British West Indies island of 
Anguilla. Barnes Bay Development listed 
assets of $531 million and liabilities of 
$462 million in its filing.  

Another real estate demise of note 
during the first of 2011 was FRE Real 
Estate Inc., owner of commercial real 
estate in North Texas and the Amoco 
Building in New Orleans. 

With assets of $1.28 billion and 
liabilities of $1.29 billion, Borders 
Group has the distinction of being the 
second largest Chapter 11 filing on the 
year.   The Borders bankruptcy, covered 
in full on page 3 of this newsletter, further 
evidences the ongoing struggles of two 
sectors of the U.S. economy – retailers 
and the information industry.  Filing on 
February 16, Borders is represented by the 
New York law firm of Kasowitz, Benson, 
Torres & Friedman.

Three other retailers with assets of 
over $100 million filed during the first 
three months of the year: Appleseeds 
Intermediate Holdings, Harry & David 
Holdings, and Ultimate Acquisition 
Partners.  Appleseeds, also known as 
Orchard Brands, filed for Chapter 11 
relief on January 19. The company is 
a multichannel retailer specializing in 
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Who’s Who in Borders Group, Inc.
by	Francoise	C.	Arsenault

The	Borders	Group,	 Inc.	 (Borders),	
through	 its	 subsidiaries,	 engages	 in	 the	
operation	 of	 book,	 music,	 and	movie	
superstores,	 as	 well	 as	 mall-based	
bookstores.	Borders	is	the	second	largest	
traditional	 book	 seller	 in	 the	 United	
States,	 second	 to	Barnes	&	Noble	 Inc.	
As	of	 the	 end	of	 January	2011,	Borders	
operated	642	bookstores	under	the	Borders,	
Waldenbooks,	 Borders	 Express,	 and	
Borders	Outlet	names,	as	well	as	Borders-
branded	 airport	 stores.	 Borders	 also	
operates	a	proprietary	e-commerce	website	
www.borders.com,	which	was	 launched	
in	May	2008.	The	company	 relies	on	 its	
vendors,	 including	book	publishers	 and	
music	and	video	distributors,	for	goods	to	
maintain	its	business.	About	90	percent	of	
the	company’s’	superstores	feature	a	cafe	
under	the	“Seattle’s	Best”	trade	name.	
Founded	 in	 1971, 	 the	 Borders	

Group	 is	 headquartered	 in	Ann	Arbor,	
Michigan.	 The	 company	 started	 out	 as	
a	used	books	store	in	Michigan	founded	
by	brothers	Tom	and	Louis	Borders.	The	
Borders	brothers	sold	the	bookstore	chain	
in	 1992	 to	 Kmart,	 which	 at	 that	 time	
already	 owned	 the	Waldenbooks	mall	
bookstore	chain.	Three	years	later,	Kmart	
spun	off	Borders	Group,	Inc.
As	 of	 February	 11,	 2011,	 Borders	

employed	 approximately	 6,100	 full-
time	 employees,	 about	 11,400	part-time	
employees,	 and	 about	 600	 contingent	
employees.	 The	 company	 listed	 assets	
totaling	$1.275	billion	and	debts	totaling	
$1.293	billion,	as	of	December	25,	2010.
On	February	16,	2011,	Borders	Group,	

Inc.	 and	 seven	 of	 its	 affiliates	 filed	 for	
Chapter	11	reorganization	in	the	United	
States	Bankruptcy	Court	for	the	Southern	
District	of	New	York	(Manhattan).	After	
the	 bankruptcy	 filing,	 the	 bankruptcy	
judge	 approved	 the	 company’s	 plan	 to	
close	up	to	250	of	its	unprofitable	stores,	
estimated	 to	 represent	 more	 than	 30	
percent	of	 the	company’s	 store	network.	
A	 four-member	 liquidator	 group	 will	
handle	 the	 store	 closings,	which	 should	
be	completed	by	April	2011.	The	judge	has	
granted	Borders	final	approval	to	access	
up	to	$505	million	in	DIP	financing	from	
lenders	led	by	GE	Capital,	Restructuring	
Finance.	Company	officials	 have	 stated	

that	the	Borders	Group	should	be	able	to	
exit	bankruptcy	by	September	2011.
Company	 officials	 cited	 a	 variety	 of	

external	economic	and	competitive	factors	
as	the	cause	of	the	substantial	decline	in	
the	company’s	profitability	and	liquidity.	
First,	 the	U.S.	 book	 retailing	 industry	
has	 experienced	 little	 or	 no	 growth	 in	
recent	years.	Second,	web-based	retailing	
has	 continued	 to	 increase	 in	 market	
share	as	 a	 distribution	method	and	has	
enabled	changes	in	the	formats	of	many	
of	 the	product	categories	offered	by	 the	
company.	Finally,	 the	company’s	 results	
are	dependent	on	discretionary	spending	
by	 consumers,	 which	 has	 deteriorated	
significantly	over	the	last	several	years.

The Debtor
Bennett LeBow is Chairman of the 

Board of Directors and Chief Executive 
Officer. Mike Edwards is the President 
and Chief Executive Officer. Scott Henry 
is Executive Vice President and the Chief 
Financial Officer. Glen Tomaszewski is 
Vice President, Chief Accounting Officer, 
and Controller. Michelle Cloutier is 
Executive Vice President and Chief 
Merchandising Officer.

K a s o w i t z ,  B e n s o n ,  To r r e s 
& Friedman LLP is serving as the 
bankruptcy counsel to Borders. David M. 
Friedman, David S. Rosner, Andrew K. 
Glenn, and Jeffrey R. Gleit, partners, are 
directing the working on the case. 

Baker & McKenzie LLP is special 
corporate counsel to Borders. Craig A. 
Roeder, a partner in the firm’s Chicago 
office, directs the work.

Dickinson Wright PLLC is serving as 
special counsel to Borders for commercial 
matters and trademark and intellectual 
property rights. Michael C. Hammer, 
Kristi A. Katsma, Samuel D. Littlepage, 
and Nicole M. Meyer, partners with the 
firm, are on the team.

Jefferies & Company, Inc. is providing 
financial advisory and investment banking 
services to Borders. Richard K. Glein, 
a senior vice president with the firm, is 
working on the engagement.

DJM Property Management, a Gordon 
Brothers Group company, is real estate 
consultant to the Borders and is managing 
the disposition of underperforming stores. 

Andy Graiser, co-President, and Edward 
Zimmer, a senior managing director, are 
directing the work on the sales.

AP Services LLC is serving as the 
crisis manager and restructuring advisor to 
Borders. Holly Felder Etlin, a managing 
director at AlixPartners LLP, is acting as 
the senior vice president for restructuring. 
Lisa J. Donahue, also a managing director, 
is acting as supervising partner. Other 
members of the team include Adam Z. 
Hollerbach, Jarod Clarrey, and Jonathan 
O’Reilly, vice presidents; Todd B. Brents, 
a managing director; and Pilar Tarry, Eva 
Anderson, Ojas Shah, Clayton G. Gring, 
Keith Jelinek, Tom M. Studebaker, and 
Jeffrey Webb, directors.

Deloitte Tax LLP is providing Borders 
with tax advisory services. Daniel Maher, 
a partner, leads the engagement.

Deloitte Consulting LLP is acting as 
consulting services provider to Borders 
for information technology services 
and human resources issues. Joseph 
Krolczyk, a director, heads up the team.

Ernst & Young LLP is serving 
as accounting, tax, and audit services 
provider to Borders. Brian T. Coughlin, 
a partner, directs the work.  

Mercer (US) Inc. is the Borders’ 
compensation consultant. John Dempsey, 
a partner with the firm, is leading the 
engagement.
The Official Committee of Unsecured 

Creditors
The Committee includes Penguin 

Group (USA) Inc.; HarperCollins 
Publishers, LLC; Random House, 
Inc.; The Perseus Books Group; Sony 
Music Entertainment; GGP Limited 
Partnership; and Simon Property Group.

Lowenstein Standler PC is serving 
as counsel. Bruce S. Nathan and Bruce 
Buechler, partners with the firm, are 
directing the work on the case.

BDO USA, LLP is providing the 
Committee with financial advisory 
services. William K. Lenhart, a partner 
at BDO, is working on the engagement. 

The Trustee
The U.S. Trustee is Tracy Hope Davis.

The Judge
The judge is the Honorable Martin 

Glenn.   ¤

Research Report
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clothing and home products for those aged 
55 and older sold under such brand names 
as Bedford Fair, Haband, Monterey Bay, 
and Norm Thompson. Kirkland & Ellis is 
spearheading the company’s representation. 
Harry & Davids, headquartered in Medford, 
Oregon, sells gourmet food baskets through 
the Internet and 70 retail stores.  Harry & 
reported assets of $304 million and liabilities 

of $360 million in its March 28 filing. The 
company is represented by Jones Day and its 
turnaround managed by Alvarez & Marsal. 
Ultimate Acquisition Partners owns the 
Ultimate Electronics chain of 46 stores in 16 
states around the country.  Having previously 
declared bankruptcy and reorganized in 
2005, in its January 27 filing the company 
stated its intention to liquidate inventory and 

right of the directors and officers to seek 
reimbursement?”

After the company filed for Chapter 7, the 
class action was dismissed with prejudice, 
and the claims against the company in the 
derivative action were stayed. 

To pay defense costs, however, 11 
insured individuals attempted to gain access 
to the proceeds of the D&O liability policy.

They argued that the automatic stay 
did not apply to the proceeds of the policy 
because such proceeds were not property of 
the debtor’s estate (but noted that even if the 
automatic stay did apply, it should be lifted).

The bankruptcy trustee disagreed, 
arguing that the D&O liability insurance 
policy proceeds were property of the 
debtor’s estate.

The court first considered whether 
the policy proceeds were property of the 
debtor’s estate – an issue about which courts 
had been in disagreement.

Ultimately, cases had generally been 
decided by the language and scope of the 
specific policy. “When a debtor’s liability 
insurance policy only provides direct 
coverage to the debtor, courts generally hold 
that the proceeds are property of the estate; 
conversely, when the liability insurance 

policy only provides direct coverage to the 
directors and officers, courts generally hold 
that the proceeds are not property of the 
estate,” says Reed.

But what happens when the D&O 
liability insurance policy provides coverage 
to both the debtor and the directors and 
officers? In that case, Reed says, the 
proceeds are usually considered property of 
the estate only if their depletion would have 
an adverse effect on the estate.

In Downey Financial, Reed says, the 
depletion of the policy would only have 
an adverse effect on the estate if the entity 
coverage or indemnification coverage 
actually protected the estate’s other assets 
from diminution. 

To determine that, the court looked 
first at entity coverage. “It noted that the 
class action that had been filed against the 
company had been dismissed with prejudice 
and the derivative action had been stayed 
upon the bankruptcy filing,” says Reed. 
“Because there were no longer any covered 
securities claims pending against the debtor, 
the debtor no longer enjoyed any benefit 
from the entity coverage – i.e., the entity 
coverage no longer protected the estate’s 
other assets from diminution.”

first tranche and 3.5 percent for the second 
two tranches.

CalGen and Calpine appealed the 
decision to a district court, with Calpine 
challenging the bankruptcy court’s dashed-
expectation damages and CalGen challenging 
the bankruptcy court’s refusal to award 
prepayment penalties and calculation of 
dashed-expectation damages.

Ultimately, the district court agreed with 
the bankruptcy court that CalGen’s lenders 
were not entitled to prepayment penalties, 
but also disallowed the dashed-expectation 
damages. Their reasoning? That the automatic 
acceleration of the debt upon bankruptcy 

rendered any future interest obligations to 
be unearned as of the petition date, says 
Seligman. In other words, no damage was 
done.

The Calpine decision, says Kenneth H. 
Eckstein of Kramer Levin Naftalis & Frankel 
LLP, was “a significant development in the 
evolving jurisprudence concerning [no-call 
and make-whole provisions]” – but it wasn’t 
the end of the matter. In several other cases 
– some which occurred while the Calpine 
appeal was pending – other bankruptcy courts 
weighed in.

A common line of thinking, expressed in 
Premier Entertainment Biloxi, is that lenders 

No-Call, from page 2
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Regional and Local Bankruptcy Accounting Firms

Firm

Bederson & Company
West Orange, NJ
Tel. (973) 736-3333
www.bederson.com

Compton & Wendler
Houston, TX
Tel. (713) 351-7110
www.cw-cpa.com

EisnerAmper LLP
New York, NY
Tel. (212) 949-8700
www.eisneramper.com

Herbein + Company, Inc.
Reading, PA
Tel. (610) 378-1175
www.herbein.com

J.H. Cohn LLP
Edison, NJ
Tel. (732) 549-0700
www.jhcohn.com

Lain, Faulkner & Co., PC
Dallas, TX
Tel. (214) 720-1929
www.lainfaulkner.com

Marcum LLP
New York, NY
Tel. (212) 485-5500
www.marcumllp.com

Marcum LLP
Miami, FL
Tel. (305) 995-9600
www.marcumllp.com

Bankruptcy
Professionals
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40

23

20
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Senior Partners/
Professionals

Edward P. Bond
Hon. Francis G. Conrad
Timothy J. King
Charles S. Lunden
Charles N. Persing
Sean Raquet
Matthew Schwartz

Jeff Compton
Allen Wendler
Courtney Chlebus

Allen Wilen
Edward A. Phillips
David Ringer
Thomas Buck
Joseph Myers
M. Jay Lindenberg
Ira Spiegel
Ben Kohen
Linda Aron
William Pedersen
Georgiana Nertea

Robert M. Caster
Carl D. Herbein
Michael J. Rowley

Bernard A. Katz
Sharon Bromberg
Kevin P. Clancy
Howard Konicov
Chad J. Shandler
Clifford A. Zucker

Dan B. Lain
Dennis S. Faulkner
Marla C. Reynolds
Stephen H. Thomas
D. Keith Enger
Lori B. Lowderman
Jason A. Rae
Paul C. French, III
Thomas J. Gingerich

Sam Rosenfarb

Alan Barbe

Representative Clients

Financial advisors for: LyondellBasell Industries (mediator, debtor/creditors), 
Marcal Paper Mills Inc. Trust (trustee), PNG (liquidating trustee), Trim Spa 
(trustee), Topps Meat (trustee), Omni Staffing (trustee), PT1 Communications 
(liquidating trustee), Solomon Dwek (trustee), Passaic Beth Israel (liquidating 
trustee), NJ Affordable (trustee), Barnert Hospital (trustee), Blend Restaurant 
(trustee), Windstar Communications (trustee),Prestige Windows (trustee), First 
Priority Payroll (trustee), State Insulation (Futures Rep), Victory Memorial 
Hospital (trustee).

Oskya Petroleum (debtor), Imperial Sugar (debtor), McGinnis Funds (trustee), 
Dunhill Resources, Inc. (trustee), Reliant Exploration (trustee), Asarco (asbestos 
claimants), Reichmann Petroleum (creditors), Crusader Energy (trustee), Royce 
Homes (trustee), Probe Energy (creditors).

Berlin & Denmar, Room Source, HH Liquidating Trust, Autobacs Strauss, 
Consolidated Horticulture, North Oakland Med. Ctr., Bayonne Med. Ctr., Integral 
Nuclear Assoc., C2 Media, Bedford Communications, St. Mary’s Hospital, 
Command Arms Accessories, Designline Construction, RathGibson, Banning 
Lewis Ranch Company, Mortgage Lenders Network, TH Properties, Scantek 
Medical, Hyman Companies, New York State Banking Department, Michael 
Vick, Dunmore Homes Liquidation Trust, Pali Capital, Fabrikant Liquidation 
Trust, Louis Frey Co.

Debtor, unsecured creditors, trustee, creditors’ committee.

Adamar of New Jersey, Inc. (debtor), Amfin Financial Corporation., et al. 
(unsecured creditors’ committee); Credit-Based Asset Securitation, et al. 
(unsecured creditors’ committee); Meridian Behavioral Healthcare, et al. 
(debtors); New Stream Secured Capital, et al. (debtors); Orleans Homebuilders, 
et al. (unsecured creditors’ committee) PFF Bancorp. (unsecured creditors’ 
committee); RCLC, Inc., a/k/a Ronson Corporation, et al. (unsecured creditors’ 
committee); TMST, f/k/a Thornburg Mortgage, Inc., et al. (unsecured creditors’ 
committee) TOUSA, Inc., et al. (unsecured creditors’ committee).

SemCrude (producer’s committee), Home Interiors, Inc. (Chapter 11 trustee), 
Combustion Engineering Asbestos Trust (accountants to trustee), S&A Restaurant 
Corp-Steak & Ale/Bennigans (accountants for Chapter 7 trustee), Brook Mays 
Music (trustee), Flying J. Inc. (consultants for secured lenders), Superior Air 
(OCC and post conf. trustee), Vartech (Chapter 7 trustee), Guaranty Financial 
Group Inc. (restructuring officer), Specialty Restaurant Group, LLC (post conf. 
trustee), Metromedia Steakhouses Co., LP (post conf. trustee).

Secured lenders, real estate, healthcare, manufacturing, distribution, and services.

Construction, distributors, healthcare, insurance, manufacturing and distributing, 
retail, and real estate.



This book may be ordered by calling 888-563-4573 or by visiting www.beardbooks.com 
or through your favorite Internet or local bookseller.
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Grounded: Frank Lorenzo and the Destruction of Eastern Airlines
Author: Aaron Bernstein
Publisher: Beard Books
Softcover: 272 pages
List Price: $34.95

Much has changed since the rise and fall of Eastern Airlines in the 1980s. It could be argued 
that the actions of Frank Lorenzo, who headed the airline at the time, were responsible for 
the pendulum swinging away from management and toward unions in matters of contract 
negotiation. However, the pendulum has reversed direction, and while Lorenzo may have lost 
his battle a quarter of a century ago, private sector unions have been in retreat ever since. With 
skirmishes now flaring up between public unions and state governments around the country, 
Grounded offers a fascinating look back at the man in the center of one of the pivotal moments 
in history in labor-management relations.

Barbara Walters once referred to Lorenzo as the “most hated man in America.” Since 1990, 
when this work was first published and Eastern Airlines’ troubles were front-page news, 
there have been many worthy contenders for the title. Nonetheless, readers sensitive to labor-
management concerns, particularly in the context of corporate restructurings, will find in this 
book much to support Barbara Walters’ characterization.

To recap, for a few brief and discordant years Lorenzo was boss of the biggest airline 
conglomerate in the free world (Aeroflot was larger), combining Eastern, Continental, Frontier, 
and People Express into Texas Air Corporation (TAC). He financed is empire with junk bonds. 
TAC ultimately comprised a fleet of 451 planes and 50,000 employees, with revenues of $7 billion.

But Lorenzo was lousy on people issues, famously saying, “I’m not paid to be a candy 
ass.” The mid-1980s were a bad time to take that approach. Those were the years when the so-
called Japanese model of management, which emphasized cooperation between management 
and labor, was creating a stir. The Lorenzo model was old school: If the unions give you any 
trouble, break ‘em.

That strategy had worked for him at Continental, where he’d filed Chapter 11, despite the 
airline’s $60 million in cash reserves, in order to exploit a provision in the Bankruptcy Code 
allowing him to abrogate his contracts with unions. But Congress plugged that loophole by 
the time Lorenzo went to the mat with Charles Bryan, chapter president of the International 
Association of Machinists (IAM). Lorenzo might have succeeded in breaking the machinists 
alone, but when flight attendants and pilots honored the picket lines, he should have known 
it was time to deal. He didn’t.

Instead he tried again for a strategic advantage through the bankruptcy courts, by filing 
Chapter 11 in the Southern District of New York where bankruptcy judges were believed to be 
more favorably disposed toward management than in Miami where Eastern was headquartered. 
Eastern had to hide behind the skirts of its subsidiary, Ionosphere Clubs, Inc., a New York 
corporation, in order to get into SDNY. Six minutes later, Eastern itself filed in the same court 
as a related proceeding. 

The case was assigned to Judge Burton Lifland, whom Eastern’s bankruptcy lawyer, Harvey 
Miller, knew well. Lorenzo was mistaken if he believed that serendipitous lottery assignment 
would be his salvation. A year later Judge Lifland declared Lorenzo unfit to run the airline 
and appointed Martin Shugrue as trustee,

Most hated man or not, one wonders whether the debacle was all Lorenzo’s fault. Eastern’s 
unions, in particular the notoriously militant machinists, were perpetual malcontents, and 
Bryan was an anti-management zealot. He may be as responsible for the destruction of unions 
as Lorenzo was for the airline he built. In these turbulent times, Grounded is a fascinating look 
back at history.  ¤

Aaron	Bernstein	has	won	numerous	awards	during	with	career	as	a	professional	journalist.	

The court then looked at 
indemnification coverage. “It 
noted that other courts had 
held that when a liability 
policy provides the debtor with 
indemnification coverage but 
the indemnification either has 
not occurred or is hypothetical, 
the policy proceeds are not 
property of the estate,” says 
Reed. “Because the insured 
individuals had sought no 
indemnification from the 
estate and the trustee gave 
no indication that he planned 
to indemnify them, the court 
found that indemnification 
was  specula t ive  and the 
indemnification coverage was 
no longer protecting the estate’s 
other assets from diminution.”

Reed says the court also 
noted that, under the policy’s 
priority provisions, the entity 
and indemnification coverage 
were junior in priority to the 
direct coverage. “Thus, to the 
extent that the estate had any 
interest in the policy, the estate’s 
interest was junior to the insured 
individuals’ interests,” says 
Reed.

The end result: The court 
concluded that the proceeds 
of the D&O liability insurance 
policy were not property of the 
estate.

The court also considered, 
for the sake of argument, 
whether there would be cause 
to lift the automatic stay if the 
policy proceeds were property 
of the estate. In doing so, it 
looked at three factors. Would 
great prejudice to either the 
bankruptcy estate or the debtor 
result from lifting the stay? 
Would maintenance of the stay 
cause greater hardship to the 
non-debtor parties than the 
hardship that would be suffered 
by the debtor’s estate if the 
stay were lifted? And what was 
the probability that the parties 
requesting relief would prevail 
on the merits? 

“In all cases, the court found 
that the answers favored the 
insured individuals,” says 
Reed.  ¤
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Outstanding Young Restructuring Lawyers – 2011 
 

Lawyer

Joseph M. Barry

Jeffrey E. Bjork

Benjamin I. Finestone

Scott J. Greenberg 

Matthew K. Kelsey 

Lisa G. Laukitis

Robert J. Lemons

Lorenzo Marinuzzi

Elliot Moskowitz

Peter K. Newman

Richard A. Stieglitz, 
Jr.

David M. Turetsky

Firm

Young Conaway Stargatt & Taylor
Wilmington, DE
jbarry@ycst.com

Sidley Austin
Los Angeles, CA
jbjork@sidley.com 

Quinn Emanuel Urquhart & Sullivan
New York, NY
benjaminfinestone@quinnemanuel.
com

Cadwalader, Wickersham & Taft
New York, NY
scott.greenberg@cwt.com 

Gibson, Dunn and Crutcher
New York, NY
mkelsey@gibsondunn.com

Jones Day
New York, NY
llaukitis@jonesday.com

Weil, Gotshal & Manges
New York, NY
robert.lemons@weil.com

Morrison Foerster
New York, NY
lmarinuzzi@mofo.com

Davis Polk & Wardwell
New York, NY
elliot.moskowitz@davispolk.com 

Milbank, Tweed, Hadley & McCloy
London, UK /New York, NY
pnewman@milbank.com

Cahill Gordon & Reindel
New York, NY
rstieglitz@cahill.com

Skadden, Arps, Slate, Meagher & 
Flom
New York, NY
david.turetsky@skadden.com

Outstanding Achievements

Lead debtor’s counsel in the Trade Secret cases involving approx. 600 retail locations. Negotiated 
sale of company and led extensive trial to overcome U.S. Trustee motion to appoint trustee and 
opposition to sale. Co-headed bankruptcy and litigation teams in HSH Delaware Chapter 11 case and 
commenced litigation resulting in consensual restructuring of approx. half billion dollars in loans.

Recently represented primary mortgage lenders and collateral agent in restructuring approx. 
$2.4 billion of secured debt in cases involving Station Casinos and certain affiliated entities, 
R.H. Donnelley and subsidiaries, and senior debt syndicate in TI Automotive. Currently co-lead 
bankruptcy counsel to The Flintkote Company in case involving $3 billion of asbestos liabilities.

Involved in firm’s most complex insolvency matters, including representing creditors in SemGroup, 
Sentinel Management Group, and Colonial BancGroup, and debtors in possession, such as 
Washington Mutual, Solutia, and FairPoint Communications. In Fairpoint, arguments against 
Verizon’s objections to confirmation were adopted by presiding judge and plan was confirmed.

Building high profile portfolio of gaming and sports matters, representing private investors in 
successful bid for NHL Coyotes out of Chapter 11; secured 100% equity ownership for first lien 
lenders in BLB/Twin River Casinos’ Chapter 11; represented bondholders in Black Gaming’s 
Chapter 11; and represented Portland Trailblazers in out-of-court restructuring.  

Significant 2010 cases include debtor’s counsel in successful Chapter 11 restructuring of Almatis, 
with more than $1 billion of secured debt; counsel to UBS in $2.2 billion lawsuit filed against UBS 
in Madoff case; and counsel to Luxor Capital in successful Chapter 11 restructuring of California 
Coastal Communities. Counsel to PWC as liquidator to Lehman Brothers Finance in US Chapter 15.

Represented debtor in Penton Media, Pierre Foods, and Norwood Promotional Products cases. 
Represented Cleveland Unlimited in connection with out-of-court restructuring. Represented 
plan sponsor in Lexington Precision and Ames Taping Tools, and ad hoc lender group in 
Keystone Automotive restructuring. 

Currently leads Weil’s representation of Advanta in Chapter 11 restructuring of approx. $331 
million of debt. Plan was approved by court on February 11, 2011, with more than 90% creditor 
approval. On Weil teams representing ongoing matters relating to Lehman Brothers’ Chapter 11 
bankruptcy, as well as International Aluminum Corporation successful emergence from Chapter 11.

Leading representation of creditors’ committees in Mesa Air Group, Inc., and Innkeepers USA 
Trust, the two largest bankruptcy cases (by debt size) in 2010. Also lead partner representing the 
creditors’ committee in Caribbean Petroleum Corp, and recently represented the State of Alaska 
in Pacific Energy Resources case. Actively representing a number of foreign Lehman creditors.

Leading bankruptcy litigator in numerous contested matters in LyondellBasell, Frontier Airlines, 
and Tribune Company cases. Regularly represents major financial institutions and creditors, 
including Citibank, BofA, and JPMorgan. In LyondellBasell, achieved very favorable settlement 
for Citi in fraudulent conveyance lawsuit challenging a $21 billion LBO by Basell of Lyondell.

Represented parties in court-supervised and out-of-court restructurings in the U.S., Europe, and 
internationally, including creditors’ committees of Lehman Brothers and Enron, and companies in 
restructurings of ProtoStar Ltd. and Satélites Mexicanos; Intermet Corporation; Alper Holdings; 
and MacGregor Golf Company. Recently represented largest creditors of Boston Generating.

Lead counsel for debtor in fast moving, complicated CB Holding Corp. case, where efforts on 
asset sale process drove recovery values more than 5 times originally estimated amounts. Lead 
attorney for Anvil Knitwear during restructuring. Orchestrating debtor representation in Orleans 
Homebuilders case involving over 60 affiliated companies and liabilities of approx. $1 billion.

Represented debtors in FiberMark, GenTek, Spectrum Brands, and Winn-Dixie Stores 
reorganizations; companies in Archstone, Residential Capital, and ION Media Networks cases; and 
creditors and other parties in Citibank and Goldman Sachs cases, and Deutsche Bank Securities in 
successful litigation arising out of a $2.5 billion senior secured bankruptcy exit financing for Solutia.
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are not entitled to damages when 
there is an automatic acceleration of 
maturity upon the debtors’ Chapter 
11 filing and loan documents only 
require prepayment penalties if the 
loan was paid off prior to maturity.

However, courts have differed 
on the award of damages. The court 
granted none in Solutia, arguing that 
“nothing in the Bankruptcy Code 
requires this court to provide the 
[bondholders] with more than the 
original indenture provides.” They 
have no dashed expectations for 
which compensation is due.” On the 
other hand, in Premier Entertainment 
Biloxi, the court did award damages.

One of the most recent cases 
– Chemtura Corporation – was 
particularly interesting because the 
court had no reason to rule on no-
call provisions but reasoned through 
the issue anyway, providing some 
guidance. Essentially, Chemtura 
sought, in connection with the 
confirmation of its Chapter 11 
plan, the bankruptcy court’s 
approval of a global settlement. 
That settlement provided for 
Chemtura’s prepayment of certain 
notes due in 2016 and 2026, plus 
a prepayment penalty (in the case 
of the 2016 notes) and damages 
for Chemtura’s alleged breach of 
a no-call provision (in the case of 
the 2026 notes). After analyzing 
several factors – including whether 
state contract law supports the 
damages claim and whether the 
state law claims were enforceable 
in bankruptcy – the court	decided 
that the settlement was reasonable.

Seligman says the issue is not 
closed, as appellate courts will 
likely provide further guidance. 
Meanwhile, however, he says that 
“creditors and debtors should take 
care to review the specific terms 
of the relevant loan documents to 
determine the circumstances under 
which debt can or cannot be repaid, 
in or outside of a Chapter 11 case, 
as well as the potential costs that 
may be incurred as a result of such 
repayment.”   ¤

No-Call, from page 4

Exhibit 2: Largest Chapter 11 Filings, First Quarter 2011

Company	 Date	Filed	 Assets	 Counsel
MSR Resort Golf Course Feb. 1 $2,200,000,000 Kirkland & Ellis 
Borders Group Feb. 10 $1,280,000,000 Kasowitz Benson Torres & Friedman
Barnes Bay Development Mar. 17 $531,000,000 Akin Gump Strauss Hauer & Feld
Seahawk Drilling Feb. 11 $504,897,000 Fullbright & Jaworski
New Stream Secured Capital Mar. 10 $500 M to $1 B Reed Smith
Constar International Jan. 11 $418,000,000 Wilmer Cutler Pickering Hale & Dorr
Angiotech Pharmaceuticals Jan. 30 $326,800,000 Allen & Overy
Harry & David Holdings  Mar. 28 $304,300,000 Jones Day
PJ Finance Company Mar. 7 $275,000,000 DLA Piper
Southwest Georgia Ethanol Feb. 1 $164,700,000 Long & Aldridge
AES Thames Feb. 1 $156,747,000 Rath & Cobb
Terrestar Corporation  Feb. 10 $152,391,000 Akin Gump Strauss Hauer & Feld
FRE Real Estate Jan. 4 $100 to $500 M John P. Lewis
Appleseed’s Intermediate Holdings Jan. 19 $100 to $500 M Kirkland & Ellis
Ultimate Acquisition Partners Jan. 20 $100 to $500 M Jaffe Raitt Heuer & Weiss
Miramar Real Estate Management Mar. 2 $100 to $500 M Latimer Biaggi Rachid & Godreau
CL Verify Mar. 23 $100 to $500 M Lowenstein Sandler
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Exhibit 1: Large Chapter 11 Filings, 2005-2011Chapter 11, from page 4

close all 46 stores by April 15. 
The manufacturing sector 

continues its rebound, with only 
three large companies filing this 
year, and none approaching the size 
of Xerium Technologies or Almatis 
in 2010; General Motors, Chrysler, or 
Nortel in 2009; or Propex or Plastech 
in 2008.  The largest of this year’s 
group of manufacturers is Constar 
International, maker of plastic food 
containers for the food and beverage 
industry.  Constar, with reported 
assets of $418 million, is represented 
by Wilmer, Cutler, Pickering Hale & 
Dorr.  The other large manufacturers 
to file during January-March are 
Angiotech Pharmaceuticals and 
Southwest Georgia Ethanol, which 
produced about 100 million gallons 
of ethanol annually from its Mitchell, 
Georgia, facility. Southwest Georgia 
Ethanol is the latest in a string of 
such companies that have declared 
bankruptcy in recent years. Since 

2008, ten ethanol producers with assets of $100 million 
or more filed for Chapter 11, including VeraSun Energy 
Corp., one of the largest bankruptcies of 2008 with 
reported assets of  liabilities of over $3.4 billion.   ¤


