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Upswing
Chapter 11 Filings to Increase, Says Survey
by	Julie	Schaeffer

The Chapter 11 business filing cycle may have bottomed out, with an increase in 
bankruptcies likely ahead, according to AlixPartners’ North American Restructuring 
Experts Survey and 2015 Outlook.

The survey is based on interviews with 165 restructuring experts, including attorneys, 
investment bankers, and portfolio managers located across the United States.

The news is welcome, given that commercial Chapter 11 filings have decreased more 
than 50 percent since 2009, according to AlixPartners.

Roughly 47 percent of survey respondents predict that filings will increase in 2015, 

Venue Change
Caesars Bankruptcy to Proceed in Illinois
by	Julie	Schaeffer

The United States Bankruptcy Court for the District of Delaware has made a decision 
in the battle over venue for Caesars Entertainment’s	Chapter 11: It will proceed in Illinois.

The decision, say Fried Frank attorneys who wrote about the matter in a client alert, 
“further secures an important precedent regarding the determination of venue in cases 
where conflicting petitions are pending in different districts, especially where creditors 
file an involuntary petition in anticipation of a debtor filing a voluntary petition in a 
different district.”

Caesars Entrainment, formerly known as Harrah’s Entertainment, is a gambling 
giant, with resorts in Las Vegas, New Orleans, and Atlantic City.  It struggled during 

Momentous Decision in Delaware 
Make-Whole Ruling in EFH Follows Momentive
by	Randall	Reese

The legal battlegrounds of the Energy Future Holdings (EFH) bankruptcy cases 
continue to generate important new precedents.  On March 26, 2015, Bankruptcy Judge 
Christopher Sontchi tackled another hot-button issue for the restructuring community 
and issued an opinion addressing noteholders’ entitlement to make-whole premiums.

“One important aspect of this decision is that Judge Sontchi closely followed the 
reasoning of Judge Robert Drain last year in a similar decision involving a make-whole 
premium in MPM	Silicones,	LLC [commonly referred to as Momentive]…thus extending 
the rationale of that decision, as well as earlier Southern District of New York cases such 
as In	re	Solutia,	Inc., and In	re	Calpine	Corp., into Delaware for the first time,” notes 



April 20152  Turnarounds & Workouts

continued on page 4

Venue, from page 1 Upswing, from page 1Momentous, from page 1

continued on page 8continued on page 4

Benjamin Feder of Kelley Drye & Warren.  
“Momentive considered the enforceability 
of a make-whole provision in a different 
context – a proposed plan that would 
repay notes, versus using the proceeds of a 
DIP financing to do the same in EFH – but 
the analysis was substantially the same,” 
adds Andrew Silfen of Arent Fox.

The dispute in the EFH cases involves 
a series of 10% first lien notes issued in 
2010 by two EFH affiliates – Energy 
Future Intermediate Holding Company 
LLC and EFIH Finance Inc. (collectively 
referred to as EFIH).   In connection with 
the April 29, 2014 bankruptcy filings 
by EFH, both of the EFIH entities and 
numerous other related companies, EFIH 
sought approval of a debtor-in-possession 
financing facility. Among the intended 
uses of the funding to be provided by that 
DIP facility was the repayment of all of 
the outstanding first lien notes. 

The trustee under the indenture pursuant 
to which the first lien notes were issued 
– Delaware Trust Company – objected to 
the DIP financing on the basis that the first 
lien noteholders were entitled to a secured 
claim for an amount described in the 
Indenture as the “Applicable Premium” 
because: (i) an Optional Redemption 
would occur when the notes were repaid; 
(ii) EFIH intentionally defaulted by filing 
bankruptcy to avoid paying the Applicable 
Premium, and (iii) the repayment would 
be a breach of the noteholders’ purported 
right to rescind the notes’ acceleration.  
The bankruptcy court approved the DIP 
financing facility, the use of the funding 
to pay the outstanding first lien notes, and 
a settlement resolving certain noteholders’ 
claims for the Applicable Premium.

Following the DIP financing objection, 
but prior to entry of the court’s order 
approving the financing, the trustee 
initiated an adversary proceeding 
containing the claims from its objection 
and additionally asserted entitlement to an 
unsecured claim for breach of a purported 

and 31 percent say they will remain at 
current levels. Only 22 percent predicted 
a decrease in filings. But the AlixPartners 
report, based on the survey, notes that 
several Chapter 11s were in the news 
during late December 2014 when the 
survey was conducted, and respondents 
could have been reacting to that.

Whatever the number of Chapter 
11s, many will likely be prenegotiated 
and prepackaged bankruptcies, which 
are here to stay, according to survey 
respondents. Fifty-three percent say 
these bankruptcies will increase in 2015 
over 2014, and 40 percent say they will 
stay the same. 

“Such deals have increased steadily 
since 2008, and our experts predict 
the trend will continue,” says the 
AlixPartners report, which notes that the 
trend is partly driven by the Bankruptcy 
Code. “Some say the Code seems to force 
quick restructurings by giving debtors 
almost no choice but to restructure 
quickly,” it continues. “Bankruptcies 
driven by short deadlines and lack of 
flexibility provided for debtors in dealing 
with secured creditors have caused the 
focus to be more on speed and ownership 
transfer than on rehabilitation and fixing 
companies for the benefit of broader 
groups of constituencies.”

 Indeed, in terms of priorities for 
fixing the Bankruptcy Code, 27 percent 
of respondents cited lease assumption 
and rejection deadlines and 22 percent 
cited extensions of exclusivity. “Both of 
these point to the constrained deadlines 
within which debtors must work when in 
bankruptcy,” says the report.

Creating a challenge for companies 
facing restructurings may be credit. 
According to survey respondents, we can 
expect traditional sources of credit for 
commercial borrowers (such as revolving 
lines of credit and bank loans) to tighten 
(41 percent) or stay the same (34 percent). 
It’s not surprising, then, that 99 percent 
of survey respondents think there will be 
an increase in nontraditional lenders and 
investors. 

The report delved deeply into the 
industries likely to face the most distress 
in the coming year, and the answer was 
overwhelming, both in the United States 
and abroad, with close to 80 percent of 
respondents picking energy and resources. 

Energy certainly makes sense given 

the economic downturn, however, and, 
in 2008, private equity firms Apollo 
Global Management and TPG Capital 
acquired the company in one of the largest 
leveraged buyouts in history. 

Ult imately,  Caesars ,  with key 
creditors, pre-negotiated a Chapter 11 
that culminated with the execution of a 
restructuring support and forbearance 
agreement (RSA). Under that agreement, 
Caesars had to file a voluntary petition for 
Chapter 11 relief between January 15 and 
January 20, 2015. 

Caesars did file its own voluntary 
petition for Chapter 11 relief in Illinois 
on January 15,  However, before it 
could do so, several creditors filed an 
involuntary petition for Chapter 11 relief 
in Delaware on January 12. Thus ensued 
the battle for venue. The creditors sought a 
determination that both the voluntary and 
involuntary Chapter 11s be administered 
in Delaware. Caesars objected, arguing 
that both should proceed in Illinois.

Why one venue versus the other? 
Caesars said it filed in Illinois because 
a large portion of its debtors are located 
there. Another reason, however, may be 
the debtor’s chances of limiting lawsuits 
against both the parent company and its 
owners. Based only on previous cases 
(including, perhaps, a 2002 bankruptcy 
involving phone company Airadigm 
Communications), that may be easier to 
do in Illinois than in Delaware, according 
to Anthony Casey, an associate law 
professor at the University of Chicago 
who specializes in bankruptcy law.

The determination of venue was sought 
under Bankruptcy Rule 1014(b). When 
two petitions for relief involving the same 
debtor are filed in two different courts, 
the court in which the first petition filed 
is pending may determine the district in 
which any of the cases should proceed. 
As a result, the Delaware court got to 
determine if the case should stay in 
Delaware or be transferred to Illinois. 

To reach a determination of venue, 
Judge Kevin Gross followed Bankruptcy 
Rule 1014(b), which states that such a 
determination should be made either in the 
interest of justice or for the convenience 
of the parties.

In determining the convenience of the 
parties, courts often look to five factors 
set forth by the Fifth Circuit in the 
Commonwealth	Oil	Refining bankruptcy – 

The legal battlegrounds of 
the Energy Future Holdings 
bankruptcy cases continue to 
generate important new  
precedents.
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Who’s Who in RadioShack Corporation
by	Francoise	C.	Arsenault

Research Report

 R a d i o S h a c k 	 C o r p o r a t i o n ,	
headquartered	 in	 Fort	Worth,	 Texas,	
is	 a	 retailer	 of	 mobile	 	technology	
products	and	services,	as	well	as	products	
related	to		personal	and	home	technology	
and	 power	 supply	 needs.	 It	 began	 as	
two	 companies	 –	 the	 Hinckley-Tandy	
Leather	 Company	 (Tandy),	 founded	
in	Fort	Worth	 in	1919	as	a	 supplier	of	
leather	shoe	parts	to	shoe	repair	shops,	
and	 RadioShack,	 founded	 in	 Boston,	
Massachusetts	in	1921	as	a	retail	store	
and	mail-order	 operation	 that	 served	
the	needs	of	radio	officers	aboard	ships.	
Tandy,	later	renamed	Tandy	Corporation,	
acquired	 RadioShack	 in	 1963.	 Tandy	
Corporation	ultimately	changed	its	name	
to	RadioShack	Corporation	in	2000.	
	 Today,	RadioShack	has	approximately	
4,000	company	owned	stores	in	the	United	
States	and	more	than	1,000	dealer	franchise	
stores	in	25	countries.	The	stores	operated	
by	RadioShack’s	Mexican	subsidiary,	and	
its	 	Asia	operations,	 are	not	 included	 in	
the	company’s	Chapter	11	filing.	Branded	
and	private	 label	 products	 and	 services	
are	sold	at	its	retail	locations	and	dealer	
outlets	in	strip	centers	and	major	shopping	
malls,	 as	well	 as	 individual	 storefronts,	
and	online.	RadioShack	also	owns	 three	
distribution	 centers	 in	 Fort	 Worth,	
Woodland,	California,	 and	Hagerstown,	
Maryland.	
	 On	February	 5,	 2015,	RadioShack	
and	17	debtor-affiliates	filed	for	Chapter	
11	 reorganization	 in	 the	United	 States	
Bankruptcy	Court,	District	of	Delaware.	
In	its	filing,	RadioShack	reported	balance	
sheet	holdings,	as	of	August	2,	2014,	of	
$1.14		billion	in	total	assets,	$1.21	billion	
in	total	liabilities,	and	a		$63	million	total	
shareholders’	deficit.	For	the	fiscal	year	
ending	December	31,	2013,	the	company	
generated	revenues	of	approximately	$3.4	
billion	 and	 net	 losses	 of	 approximately	
$344	million.	The	prior	year,	RadioShack’s	
revenues	and	losses	were	$3.8	billion	and	
$25	million,	respectively.
	 RadioShack	blamed	its	deteriorating	
financial	 condition	 on	 increasing	
competition	 in	 the	consumer	electronics	
industry,	including	an	erosion	of	sales	to	

on-line	retailers	and	fundamental	changes	
in	the	mobility	side	of	its	business.
	 RadioShack	and	its	debtor-affiliates	
have	 negotiated	 the	 terms	of	 a	 stalking	
horse	 asset	 	purchase	 agreement	 with	
General	Wireless	 Inc.,	 an	 acquisition	
entity	 formed	 by	 Standard	 General.	
General	Wireless	has	agreed	 to	acquire	
between	1,500	and	2,400	of		RadioShack’s	
U.S.	 company-owned	 stores.	 The	 sale	
agreement	 is	 subject	 to	 court		 approval	
and	other	conditions.	General	Wireless	has	
agreed	in	principle	on	terms	with		Sprint	
to	 establish	 a	 new	 dedicated	mobility	
“store	within	a	store”	retail	presence	in	
about	1,400	of	 the	acquired	 stores.	The	
company	has	also	filed	a	motion	with	the	
court	to		proceed	with	the	prompt	closure	
and	liquidation	of	up	to	2,100	stores,	with	
the	Hilco	Merchant	Resources,	Gordon	
Brothers	 Retail	 Partners,	 and	 Tiger	
Capital	Group.
	 RadioShack	 has	 also	 secured	 a	
commi tmen t 	 f o r 	 app rox ima t e l y	
$285	 	million	 in	 debtor-in-possession	
financing	 (DIP)	 from	 its	 current		ABL	
lender	group,	led	by	DW	Partners,	LP.	The	
DIP	is	intended	to		provide	it	with	liquidity	
during	the	sale	process. 

The Debtor
 Joseph C. Magnacca is RadioShack’s 
Chief Executive Officer. Robert C. 
Donohoo is Vice President, General 
Counsel, and Corporate Secretary.
 RadioShack is represented by Jones 
Day. The engagement is led by David G. 
Heiman, Gregory M. Gordon, Amanda 
M. Suzuki, Jonathan M. Fisher, Thomas 
A. Howley, and Paul M. Green. 
 Pepper Hamilton is co-counsel to the 
company. David M. Fournier, Evelyn J. 
Meltzer, and John H. Schanne, II, lead 
the engagement. 
 FTI Consulting  is serving as 
restructuring advisor, led by Carlin 
Adrianopoli as interim chief financial 
officer and Stephen Coulombe as head 
of financial planning and analysis. 
 The investment banker is Lazard 
Freres & Co., LLC. David S. Kurtz, Vice 
Chairman of U.S. Investment Banking and 
Global Head of the Restructuring Group, 

leads the engagement.
 MAEVA Group is the turnaround 
advisor. The engagement is led by Harry 
Wilson and Michael Cole. 
 KPMG LLP is the company’s tax 
advisor. Clifford Crockett, Chuck 
Thompson, and French Taylor head the 
engagement.
 A&G Realty Partners, LLC and 
DJM Realty Services, LLC are the 
company’s real estate consultants.
 RadioShacks’s independent dealers 
and franchisees have hired Richard 
Mikels of Mintz, Levin, Cohn, Ferris, 
Glovsky and Popeo, P.C., to represent 
their interests.

Official Committee of Unsecured 
Creditors

 T h e  C o m m i t t e e  c o n s i s t s  o f 
Wilmington Trust, National Association, 
Martin Moad, AT&T Corp., GGP 
Limited Partnership, Simon Property 
Group, Inc., Tracfone Wireless, Inc., and 
National Distribution Warehouse, Inc.
 The Committee has retained Quinn 
Emanuel Urquhart & Sullivan LLP as 
lead co-counsel. Working on the case are 
Susheel Kirpalani, Robert Loigman, 
James Tecce, and Benjamin Finestone, 
partners; Scott Shelley, Eric Kay, 
and Daniel Holzman, of counsel; and 
Matthew Scheck, Katherine Scherling, 
and William Pugh, associates.
 The Committee has also retained  
Cooley LLP as co-counsel. Partners Jay R. 
Indyke, Cathy Herschcopf, and Richard 
S. Kanowitz, lead the engagement.  
 Whiteford, Taylor & Preston LLC 
is serving as the Committee’s Delaware 
counsel. Christopher M. Samis and L. 
Katherine Good lead the engagement. 
 Houlihan Lokey Capital, Inc. is 
the Committee’s financial advisor and 
investment banker. Derek Pitts, Surbhi 
Gupta, Devin Shanahan, Jay Kim, Ryan 
Weaver, and Hannah Abelow head the 
engagement.

The Trustee
 The U.S. Trustee is Andy Vara.

The Judge
 The Judge is the Honorable Kevin 
J. Carey.  ¤



American Bankruptcy Institute
New York City Bankruptcy 
Conference
May 14, 2015
New York Hilton
New York, NY
Contact: www.abiworld.org

Association of Insolvency & 
Restructuring Advisors 
31st Annual Bankruptcy & 
Restructuring Conference
June 3 – 6, 2015
Ritz Carlton
Philadelphia, PA
Contact: www.aira.org

International Association of 
Restructuring, Insolvency & 
Bankruptcy Professionals 
INSOL International Bermuda One 
Day Seminar
June 4, 2015
Fairmont Hamilton Princess
Hamilton, Bermuda
Contact: www.insol.org

Turnaround Management 
Association 
13th Annual Mid-Atlantic Regional 
Symposium
June 10 – 11, 2015
Caesars Hotel & Casino
Atlantic City, NJ 
Contact: www.turnaround.org 

National Association of 
Bankruptcy Trustees
2015 Annual Convention
August 27 – 29, 2015 
InterContinental Hotel Magnificent 
Mile
Chicago, IL 
Contact: www.nabt.com

National Conference of Bankruptcy 
Judges
89th Annual NCBJ Conference
September 27 – 30, 2015
Fontainebleau Miami Beach
Miami, FL
Contact: www.ncbj.org
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proximity of creditors to the court, proximity 
of the debtor to the court, proximity of 
witnesses necessary to 
the administration of 
the estate, location of 
assets, and economic 
administration of the 
estate. Judge Gross 
found these five factors 
somewhat unconvincing. 
In this modern age of 
easy communications 
and travel, for example, 
neither location was favored over the other 
when it came to proximity. The location of 
the underlying assets did not make either 
Delaware or Illinois a logical choice. And, 
both the Delaware Court and Illinois Court 
were able to administer the estate in a just 

and efficient matter.
Judge Gross then looked at the interest 

of justice. Many courts have held that a 
debtor’s choice of forum is entitled to a 

Momentous, from page 2

“no-call” covenant in the Indenture and 
additional unsecured claims for each of 
the three counts raised in its DIP financing 
objection. Noteholders who did not accept 
the settlement with EFIH are pursuing claims 
for an Applicable Premium in the adversary 
proceeding, which is the subject of the March 
26 opinion. The trustee also filed a motion 
seeking a declaration that it could decelerate 
the notes without violating the automatic 
stay.  On June 4, 2014, the trustee sent a 
purported notice of deceleration to EFIH.

In September 2014, Judge Sontchi 
bifurcated the adversary proceeding and the 
March 26 opinion addresses Phase One of 
the litigation, wherein the court determined 
two issues: “(1) whether EFIH is ‘liable 
under applicable non-bankruptcy law for … 
a Redemption Claim,’ including the ‘make-
whole’ or other ‘damages … under any ‘no-
call’ covenant, ‘right to de-accelerate,’’ or 
applicable law, and (2) ‘whether the Debtors 
intentionally defaulted in order to avoid 
paying an alleged make-whole premium 
or other damages.’” For purposes of Phase 
One, other than with respect to the trustee’s 
claim that EFIH intentionally defaulted to 
evade payment of the make-whole, the court 
assumed that “the EFIH Debtors are solvent 
and able to pay all allowed claims of their 
creditors in full.”  Following full discovery 
on Phase One issues, both the trustee and 
EFIH submitted cross-motions for summary 
judgment.

In the opinion, Judge Sontchi denied the 
trustee’s motion for summary judgment in 

its entirety while granting EFIH’s summary 
judgment motion in part.  In rejecting the 
trustee’s claim for a declaratory judgment 
that EFIH’s refinancing of the first lien 
notes constituted a redemption requiring 
payment of the Applicable Premium as 
a secured claim, he held that New York 
law requires that an indenture “contain 
express language requiring payment of a 
prepayment premium upon acceleration; 
otherwise, it is not owed.”  He determined 
that this indenture contained no such express 
language.  “The court noted that the parties 
could have bargained for such a provision, 
and many other courts had upheld clauses 
specifically requiring post-acceleration 
payment of a make-whole, prepayment 
premium or certain costs,” says Nicholas 
Kajon of Stevens & Lee.  “Judge Sontchi 
also compared the relevant language in 
the Indenture to acceleration provisions 
with substantially similar language from 
other cases, including Calpine, Momentive 
and Solutia, to bolster his conclusion that 
the plain language of the Indenture did 
not provide for a make-whole premium 
following a bankruptcy acceleration.”

“Judge Sontchi focused carefully on 
the distinction between ‘redemption’ and 
‘acceleration,’” according to Kelley Drye’s 
Feder. In the opinion, Sontchi wrote that 
“’Optional Redemption’ under section 3.07 
is an act separate and apart from automatic 
acceleration.” “He parsed the Indenture 
closely, and agreed with EFIH that (i) the 
make-whole premium was due only upon an 

The creditors sought a determination that 
both the voluntary and involuntary  
Chapter 11s be administered in Delaware;  
Caesars, objected, arguing that both should 
proceed in Illinois.

certain level of deference if venue is proper. 
But, the creditors petitioning for a move to 
Illinois argued that they were entitled to 
such deference based on the fact that they 
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Regional and Local Bankruptcy Accounting Firms

Senior Partners/ProfessionalsFirm Representative Clients/Industries

Bederson
West Orange, NJ
(973) 736-3333
www.bederson.com

BPM
San Francisco, CA 
(415) 421-5757 
www.bpmcpa.com

Kapila & Company 
Fort Lauderdale, FL
www.kapilaco.com
(954) 761-1011

Katz, Sapper & Miller
Indianapolis, IN
(317) 580-2000
www.ksmcpa.com

KraftCPAs
Nashville, TN
(615) 242-7351
www.kraftcpas.com

Lain, Faulkner & Co.
Dallas, TX
(214) 720-1929
www.lainfaulkner.com

Marcum
New York, NY
(212) 485-5500
www.marcumllp.com

Marks Paneth
New York, NY
(212) 503-8800
www.markspaneth.com

Morrison, Brown, Argiz 
& Farra
www.mbafcpa.com
(305) 373-5500
Miami, FL 

RubinBrown
Denver, CO
(303) 698-1883
rubinbrown.com

Warren Averett
Birmingham, AL
(205) 979-4100
warrenaverett.com

WeiserMazars
New York, NY
(212) 812-7000
www.weisermazars.com

Edward P. Bond
Timothy J. King
Charles S. Lunden

Charles N. Persing
Sean Raquet
Matthew Schwartz

Automotive, banking and finance, construction, department stores, entertainment, 
food processors, healthcare, heavy equipment, hospitality, importing and exporting, 
intellectual property developers, law firms, leasing companies, manufacturing, oil 
and gas exploration, overseas corporations, publishing, real estate, retail, securities 
broker/dealers, surgical centers, textiles, trucking, warehousing.

Agriculture, automotive, construction, consumer/retail, financial services, law 
firms, life sciences, manufacturing and wholesale, real estate, technology, vineyard/
wine.

CRO, Old Corkscrew Plantation, SMF Energy Corp, and Florida Extruders. Chapter 
11 Trustee, Universal Health Care Group, Louis J. Pearlman & Trans Continental 
Airlines, Atlas Environmental, Inc. & Subsidiaries, Bobby Allison Wireless, Inc., 
SunCruz Casinos, LLC; Chief Administrator, Levitt Homes (Wachovia debtors); 
litigation & bankruptcy financial consultants, Bell South; liquidating trustee, Bray 
& Gillespie, Conti Financial Corporation, Southern Pacific Funding Corporation; 
plan administrator, Pan American Hospital Piccadilly Cafeterias, Inc.

Alternative investments, construction, dealerships, healthcare, hospitality, life 
sciences, manufacturing and distribution, real estate, technology.  

Turnaround and restructuring services for the automotive, banking, real estate and 
construction, entertainment, healthcare, manufacturing and distribution industries 
and professional service firms.

Chapter 11 and Chapter 7 trustees, debtors-in-possession, unsecured creditors’ 
committees, debtors, creditors’ committees, chief restructuring officers, examiners, 
settlement and post-confirmation trustees, special claims analysts, secured creditors

Debtors, trustees, creditors, lenders in automotive, broker dealer, construction, 
financial, governmental entity, healthcare, hedge fund and investment partnership, 
high technology, insurance, manufacturing and distribution, maritime, media 
& entertainment, real estate, retail and consumer product, and talent & literary 
agency industries.

Chapter 11 debtors, creditors’ committees and Chapter 11 and Chapter 7 trustees. 
Commercial business, emerging growth companies, energy, financial services, 
hospitality, nonprofit and government, professional services firms, real estate, 
theater, media and entertainment.

Automotive dealerships, banking and financial institutions, government agencies, 
healthcare, hospitality, manufacturing, non-profit organizations, professional 
service firms, professional sports franchises and athletes, real estate and 
construction, retail, securities, technology, telecommunications, transportation, 
wholesale and distribution.

Attorneys trustees, receivers, creditors, debtors, and servicers. Construction, 
gaming, healthcare, law firms, life sciences & technology, manufacturing & 
distribution, private equity, public sector, real estate, transportation & dealerships

Alternative investments, automotive, construction, education, financial services, 
government, government contractors, healthcare, hospitality, technology & life 
sciences, manufacturing & distributing, natural resources, nonprofits, professional 
services, real estate, retail.

Banking, broker/dealers, consumer products, energy & utilities, financial services, 
food & beverage, government, health care, hedge funds, insurance, manufacturing 
& distribution, media & entertainment, not for profit, private equity, professional 
services firms, real estate, technology, textile, transportation.

Russ Burbank Edward Webb

Soneet R. Kapila
Barry E. Mukamal
Lesley J. Johnson
Melissa Davis

Mary M. McMickl
Sherry M. Bennett
Sharmila Khanorkar

Robert M. Lenz Jason I. Miller

Kevin Crumbo
Jessica D. Scouten

Myles MacDonald
Samantha Boyd

Dan B. Lain
Dennis S. Faulkner
Marla C. Reynolds
Paul C. French, III

D. Keith Enger
Stephen H. Thomas
Lori B. Lowderman
Jason A. Rae

John Heller
Cecelia Garber
Morris Hollander
Frank Rudewicz
Alan Winters

James Ashe
Joseph Coluzzi
Joseph DeSimone
David Glusman

Vincent S. Barra
Steven Eliach
Howard Hoff

Yasmine L. Misuraca
Sareena M. Sawhney

Antonio Argiz

Michael Lewis
Dale Lash
Sunti Watanacharoen

Matt Wester
Stephanie Drew

Jesse D. Slaton
Carolyn Jeff

Cynthia Wyatt
Thomas Averett

Michael Bernstein
Jules S. Reich

Henry C. Steinmetz
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had initiated the involuntary Chapter 
11 prior to Caesars filing its voluntary 
Chapter 11. To support that argument, 
the creditors cited the judicially 
created “first-filed” rule. That rule is 
commonly applied in non-bankruptcy 
cases where there is concurrent civil 
litigation pending for the same dispute. 
Caesars argued that it is inapplicable 
to a collective proceeding such as 
bankruptcy. But, according to Judge 
Gross, even if the first-filed rule 
did apply, the “anticipatory filing” 
exception to the rule – which applies 
when the first-filing party institutes 
suit in one forum in anticipation of 
the opposing party’s – also applies. 
According to Judge Gross, rewarding 
the creditors’ preemptive filing would 
set a bad precedent, limiting the ability 
of debtors to openly negotiate with 
creditors prior to filing a voluntary 
bankruptcy petition. 

According to Judge Gross, Caesars’ 
judgment with respect to venue was 
entitled to “just enough deference 
to permit it to proceed in its chosen 
forum.” He did, however, have harsh 

words for the company, whose creditors, 
he said,  made “serious” allegations that 
Caesars had “engaged in a series of self-
dealing transactions” that transferred 
substantial assets out of the reach of 
creditors before the bankruptcy filing 
– and that Caesars and its “suspect” 
dealings would be “under a magnifying 
glass” in Illinois.

According to Fried Frank attorneys, 
that decision may serve to deter similar 
anticipatory filings in the future – and 
it also has ramifications for more usual 
venue-transfer motions where there is 
only one pending case.  ¤

The Money Wars: The Rise & Fall of the Great Buyout 
Boom of the 1980s
Author: Roy C. Smith
Publisher: Beard Books
Softcover: 382 pages
List Price: $34.95

Business is war by civilized means. It won’t get you a tailhook landing on an aircraft 
carrier, but its spoils can be glorious.

Many executives do not approach business as war. They are content to nudge along 
their behemoths, cash their options, and pillage their workers. This author calls those 
managers “inertia ridden.” He quotes Carl Icahn describing their companies as run by 
“gross and widespread incompetent management.”

In cycles, though, the U.S. economy generates a few business warriors with the drive, 
or hubris, to treat the market as a battlefield. The 1980s saw the last great spectacle 
of business titans clashing. In contrast, the years that followed have been a display of 
investment banks waging war on the gullible. 
The	Money	Wars is the story of the last great buyout boom. Between 1982 and 1988, 

more than ten thousand transactions were completed within the United States alone, 
aggregating more than $1 trillion of capitalization.

Smith has written a breezy read, traversing the reader through an important piece 
of U.S. history, not just business history. Two thirds of the way through the book, after 
covering early twentieth century business history, the growth of financial engineering 
after WWII, the conglomerate era, the RJR-Nabisco story, and the financial machinations 
of KKR, we finally meet the star of the show, Michael Milken. The picture painted by 
the author leads the reader to observe that, every now and then, an individual comes 
along at the right time and place in history who knows exactly where he or she is in 
that history, and leaves a mark on the world as a result. Whatever one may think of 
Milken’s ethics or his priorities, the reader will conclude that he is the greatest financial 
genius this country has produced since J.P. Morgan.

No high-flying financial era has ever happened in this country without the frothy 
market attracting common criminals or, in some cases, making criminals out of weak, 
but previously honest, men (and, yes, it always seems to be men). With so many deals 
being done, insider trading was inevitable. Was Michael Milken guilty of insider 
trading? Probably, but in all likelihood, everybody who attended his lavish parties, called 
“Predators’ Balls,” shared the same information. Why did the Justice Department go 
after Milken and his firm, Drexel Burnham Lambert, with such enthusiasm? That history 
has not yet been written, but Drexel had created a lot of envy and enemies on the Street.

When a better history of the period is written, it will be a study in the confluence 
of forces that made Michael Milken’s genius possible: the sclerotic management of 
irrational conglomerates, a ready market for the junk bonds Milken was selling, and a 
few malcontent capitalists like Carl Icahn and Ted Turner, who were ready and able to 
wage their own financial warfare.

This book is a must read for any student of business who wishes to learn more about 
the frenetic merger and takeover activity of the 1980s.  ¤

Roy	C.	Smith	is	a	Professor	of	Management	Practice	and	is	the	Kenneth	Langone	
Professor	of	Entrepreneurship	and	Finance	at	New	York	University’s	Leonard	N.	Stern	
School	of	Business.	Prior	to	joining	NYU,	Smith	was	a	General	Partner	of	Goldman,	
Sachs	&	Co.		He	is	the	author	of	numerous	books	and	article.
		

To reach a determination 
of venue, Judge Kevin Gross 
followed Bankruptcy Rule 
1014(b), which states that 
such as determination 
should be made either in the 
interest of justice or for the 
convenience of the parties.
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Special Report
Outstanding Young Restructuring Lawyers – 2015

Lawyer

Ronit J. Berkovich 

Sunni P. Beville

Jessica C.K. Boelter 

Brian D. Glueckstein

Jayme T. Goldstein

Samuel A. Khalil 

Ross M. Kwasteniet

Joseph G. Minias

Elliot Moskowitz

Sarah Link Schultz

David M. Turetsky

Stephen D. Zide 

Firm

Weil, Gotshal & Manges
New York City, NY
ronit.berkovich@weil.com 

Brown Rudnick
Boston, MA 
sbeville@brownrudnick.com

Sidley Austin 
Chicago , IL
jboelter@sidley.com

Sullivan & Cromwell
New York, NY
gluecksteinb@sullcrom.com

Stroock & Stroock & Lavan
New York, NY 
jgoldstein@stroock.com 

Milbank Tweed 
New York, NY
skhalil@milbank.com

Kirkland & Ellis
Chicago, IL
ross.kwasteniet@kirkland.
com

Willkie Farr & Gallagher
New York, NY
jminias@willkie.com

Davis Polk & Wardwell
New York, NY
elliot.moskowitz@davispolk.
com

Akin Gump Strauss Hauer 
& Feld
Dallas, TX
sschultz@akingump.com

Skadden, Arps, Slate, 
Meagher & Flom
New York, NY
david.turetsky@skadden.com 

Kramer Levin Naftalis & 
Frankel 
New York, NY 
szide@kramerlevin.com

Outstanding Achievements

Debtors’ counsel in several of the most significant Chapter 11 cases in history, including General Motors, 
Lehman Brothers, WorldCom (MCI), BearingPoint, Texas Rangers, and Dallas Stars. Recent creditor 
representations include Hawaiian Telcom, Moonlight Basin, TerreStar, Ener1, BP Clothing, DirectBuy, and 
National Envelope. Representing bidders/purchasers in Dendreon, Genmar, Spheris, and Epic Air.

One of lead attorneys in fight against Department of Energy in Beacon Power and A123 Systems bankruptcy 
cases. Instrumental in achieving ground-breaking legal precedent resulting in successful outcome for all 
concerned. Played pivotal role in Fisker Automotive, one of the most closely watched bankruptcy cases of 
2014. Leading representation of official committee of unsecured creditors in ClearEdge Power Chapter 11.

Lead lawyer on a number of significant representations, including LDK Solar Co. and its subsidiaries in 
recent, successful Chapter 15 and Chapter 11 proceedings. Also led debtor representation for Rodeo Creek 
Gold in successful section 363 sale. Currently lead lawyer for stalking horse bidder in section 363 sale of 
Allied Nevada Gold Corp.’s exploration properties. Played critical roles in ResCap and Tribune bankruptcies.

Representing Energy Future Holdings official committee of unsecured creditors. Recently won important 
appeal for FCA US (f/k/a Chrysler Group) to Southern District of New York, holding that bankruptcy court has 
jurisdiction to enforce and interpret the scope of its sale order in connection with certain state tax liabilities. 
Other recent representations include Eastman Kodak, FXI Holdings, and Dish Network and EchoStar.
 
Represented ad hoc committees and/or significant lenders in Allied Nevada ($400 million senior notes; $78 
million DIP), Caesars ($850 million second lien notes), China Medical  ($400 million convertible senior 
notes), LightSquared (bank debt/preferred equity holder and DIP lender), OnCure ($210 million second 
lien notes; $25 million DIP), Targus ($175 million first lien loan) and Xinergy ($20 million first lien loan).

Represented lenders owed over $1.5 billion in Overseas Shipholding Chapter 11 case, leading negotiations that 
resulted in full payment to clients.  Represented holders of over $1 billion in secured loans to Genco Shipping 
& Trading. Currently representing ad hoc committee of second lien debtholders of Quicksilver Resources, 
and represented ad hoc committee of second lien noteholders in Momentive Performance Materials case. 

Recent representations include Cengage Learning, Hawker Beechcraft, Friendly’s Ice Cream, Local Insight 
Media Holdings, YRC Worldwide, and U.S. Concrete. Cengage restructuring took months of negotiations 
before reaching global settlement. Hawker Beechcraft restructuring involved conversion of approximately 
$2.5 billion of debt into equity, termination of two pension plans, and significant operational restructuring.

Involved in extremely complicated transactions in Stanford Financial Group, the Bernard L. Madoff 
Investment Securities SIPA case (BLMIS), and Arcapita cases. Restructuring counsel to board of OSUS 
SPV, holding largest allowed claim in BLMIS case (in excess of $1.5 billion). Represented ad hoc group of 
first lien lenders in Koosharem Corporation, and debtholders in Endeavour, Genco, and TXU restructurings.

Recent representations include lead litigation counsel to first-out lenders in RadioShack, Patriot Coal in its 
Chapter 11, JPMorgan Chase in Tribune, LBIE in Lehman Brothers SIPA case, and major financial institution 
in City of Detroit’s Chapter 9. In RadioShack, significant litigation has already occurred in connection with 
company’s DIP financing; proposed sale, and investigation commenced by unsecured creditors committee.

Leads representation of Quicksilver Resources and 13 domestic subsidiaries, with notable court approval 
of heavily contested cash collateral motion on interim basis. Co-led representation of unsecured creditors 
of Excel Maritime Carriers; ad hoc group of unsecured noteholders of Genco Shipping & Trading; and 
Bayside Capital, primary holder of approximately $150 million in secured debt in The Dolan Company.

Had leading role in representing Sealed Air Corporation in highly complex, long-running Chapter 11 cases 
of W.R. Grace and affiliates. Committees representing asbestos claimants in Grace bankruptcy brought suit 
against Sealed Air, seeking to hold it liable for Grace’s asbestos liabilities. Sealed Air’s consensual settlement 
was critical component of Grace’s reorganization. Represented Savient Pharmaceuticals in its Chapter 11 case.

One of lead partners in NII Holdings, playing key role in managing case and negotiating a plan. Represents 
Bank of New York Mellon as indenture trustee for approx. $120 million in municipal bonds issued by ACR 
Energy Partners, largest unsecured creditor in bankruptcy case of Revel Resort and Casino. Represented 
Genco Shipping & Trading in restructuring $1.4 billion of debt in prepackaged plan of reorganization.

¤



the steep drop in commodity prices since 
June 2014. The decline in energy prices 
was in the news during the period the 
survey was conducted, and several energy 
companies are facing restructurings 
says the report. But it’s notable that this 
seems to be a trend that pre-dates last 
summer’s energy price declines. “Energy 
and resources has steadily climbed in 
industry rankings during the past four 
years, as more respondents have sensed 
distress coming for the sector,” says the 
AlixPartners report.

This is somewhat in keeping with our 
own 2015 outlook. Broadly speaking, 
the experts we surveyed didn’t think 
we were in for any wholesale upticks 
in restructuring activity this year. 
However, they did see pockets of 
activity, possibly in distressed oil and gas 
companies. George Panagakis, partner 
in the corporate restructuring group 
at Skadden, Arps, Slate, Meagher & 
Flom LLP, thought we’d see substantial 
restructurings around the globe, and 
Damian S. Schaible, a partner in the 
insolvency and restructuring group at 
Davis Polk & Wardwell LLP, has spent 
a great deal of time with his partners 
getting up to speed to be responsive to 
the banks and investors focused on the 
space and the companies that are working 
hard to weather the current pricing storm. 

That said, Durc Savini, head of 
restructuring and recapitalization practice 
at Peter J. Solomon Company, noted that 
whether these companies are truly grist for 
the restructuring mill remains to be seen. 
“This sectoral play may end up being a 
huge head fake if oil prices are driven 
back up in the short-term by any number 
of geopolitical-driven events,” he says.

Also near the top of the list of 
industries likely to face the most distress 
i n  t h e  c o m i n g 
year  was retai l , 
coming in second 
in the United States 
(with 52 percent of 
respondents saying 
it will face distress) 
and third globally 
(with 29 percent of 
respondents saying 
it will face distress). 
“Retail is an industry that is always seen 
as ripe for restructuring – due to evolving 
consumer preferences and other factors – 
but a recent major driving factor has been 
the rise of e-commerce, which continues 
to put pressure on traditional brick-and-
mortar retailers,” says the AlixPartners 
report. 

This, too, is in keeping with our own 
2015 outlook. Both Savini and Matthew 
Tashman, a partner in the bankruptcy and 
commercial restructuring practice Reed 
Smith LLP, saw ongoing activity in the 

Upswing, from page 2 retail sector. Limited wage growth and 
disposable income have kept shoppers 
away from stores, and “retail as an 
industry is experiencing a seismic shift 
from bricks and mortar to on-line,” says 
Matthew Feldman, a partner and co-
chair of the business reorganization and 
restructuring department at Willkie Farr 
& Gallagher.

Health care was third in the United 
States, with 25 percent of respondents 

saying it will face distress, though it 
was near the bottom of the list globally. 
But that makes sense. In most foreign 
countries, health care is heavily regulated 
(if not run) by the government. In the 
United States, it is somewhat privatized, 
and facing major reform, such as from 
the Affordable Care Act. Interestingly, 
however, the number of respondents 
selecting the health care industry as one 
likely to face distress in the United States 
dropped from 40 percent in the 2013 and 
2014 surveys.  ¤

Momentous, from page 4

Optional Redemption, and (ii) repayment 
following acceleration did not constitute 
an Optional Redemption,” Feder also 
notes. “He concluded that the Optional 
Redemption contemplated a voluntary 
action by EFIH, and that under New 
York law, ‘a borrower’s repayment after 
acceleration is not considered voluntary.’”

The court also addressed the trustee’s 
assertion that EFIH’s bankruptcy filing 
was an intentional default under the 
indenture. While acknowledging that 
EFIH planned to use the bankruptcy 
to refinance the notes without paying 
the premium, Judge Sontchi also found 
“overwhelming evidence that the Debtors 
filed bankruptcy because they were facing 
a severe liquidity crisis.” “The court 
declined to hold EFIH liable for pursuing 
a restructuring strategy that tapped into 
favorable debt market conditions to 
refinance the Notes before maturity,” 

states Arent Fox’s Silfen.  
The trustee did not suffer a complete 

loss, however.  While the court concluded 
that the trustee’s June 2014 attempt to 
waive the default and decelerate the notes 
was barred by the automatic stay, Judge 
Sontchi also held that “[i]f the Court were 
to lift the automatic stay nunc	pro	 tunc 
to a date on or before the repayment of 
the Notes on June 19, 2014, to allow the 
Trustee to waive the default and decelerate 
the Notes, [then] EFIH’s refinancing would 
be an Optional Redemption under section 
3.07 of the Indenture and the Applicable 
Premium (also referred to as Redemption 
Claim) would be due and owing to the 
non-settling Noteholders.” He further 
determined that a genuine issue of material 
fact exists that requires a trial on the merits 
of whether the trustee can establish cause 
to so lift the automatic stay nunc	pro	tunc 
to a date on or before June 19, 2014.

“The lessons of EFH and other 
make-whole decisions are clear,” says 

Silfen. “To avoid litigation over the 
enforceability of a make-whole premium 
in bankruptcy, parties entering into 
indenture agreements should pay careful 
attention to drafting. In particular, holders 
and indenture trustees should ensure that 
the contract provides that repayment 
is impermissible prior to the maturity 
date, and that a make-whole premium 
is expressly payable upon an automatic 
acceleration of the notes caused by a 
bankruptcy default.”  “Parties looking to 
invest in an existing issue should closely 
scrutinize the loan documents, especially 
the default and acceleration provisions, 
to determine the likelihood that the 
make-whole premium will be payable 
after acceleration if the borrower files for 
bankruptcy protection,” adds Stevens & 
Lee’s Kajon. “Junior creditors will want 
to carefully analyze senior lenders’ loan 
documents to ascertain whether they 
contain the deficiencies noted [in the EFH 
opinion].”  ¤
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Broadly speaking, the experts we surveyed 
didn’t think we were in for any wholesale up-
ticks in restructuring activity this year. How-
ever, they did see pockets of activity, possibly 
in distressed oil and gas companies.



 
 Special Report

Chapter 11 Cases Seeing Claims Trade for the 
First Time Last Month 

Lead Debtor Name Court Lead Case  
  Number

Country Stone  Illinois -  
Holdings, Inc. Central District 14-81854

Falcon Steel Texas -  14-42585 
Company Northern District

Licking River Kentucky -  14-10201 
Mining, LLC Eastern District

Reichhold Holdings Delaware 14-12237 
US, Inc.

SkyMall, LLC  Arizona  15-00679 
(f/k/a SkyMall, Inc.)

The Wet Seal, Inc. Delaware 15-10081

Ten Most Active Trade Claim 
Transferees/Purchasers Last 
Month

 Argo Partners

ASM Capital, L.P.

C&S Wholesale Grocers, Inc.

 Claims Recovery Group LLC

Fair Harbor Capital, LLC

 Fair Liquidity Partners, LLC

 Hain Capital Group, LLC

 Liquidity Solutions, Inc.

Sierra Liquidity Fund, LLC

 TRC Master Fund LLC

Claims Trading Activity

Claims Trading Activity – Last Six Months

Large Chapter 11 Cases With Claims Trading Activity

The following charts and tables reflect our analysis of over 3,000 notices of claim transfers filed in large Chapter 11 bankruptcy 
cases nationwide over the six-month period from September 2014 to February 2015.  The court filings were aggregated from 
a review of court dockets across more than 2,000 cases.  A list of the cases covered by our analysis can be found here: https://
www.chapter11dockets.com/about/cases.  Because claim transfers in the Lehman Brothers bankruptcy continue to comprise 
approximately half of all claims trading activity over this period, activity in all 
cases other than Lehman is also shown separately and our list of the most active 
claims acquirers excludes acquirers of non-trade claims.
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Then, it is voted on. Finally one is confirmed, with all sorts of 
people taking shots at it all along the way. And that, of course, 
brings us to the political posturing on all sides. 

The political circus we are seeing over Iran is one that I agree 
no workout could ever match. The Republicans say the Iranians 
know Obama is desperate for any deal, so we’ve already given 
the store away, and further that the administration will dissemble 
about the weaknesses in the final deal once there is one. On the 
other hand, while Obama can’t be blamed for coining the term 
“Obamacare” – The	Wall	Street	Journal has that distinction – he 
had to have been complicit in naming the “Obama Doctrine.’” 
Shades of James Monroe and Teddy Roosevelt – give me a break!  
Then there is the Ayatollah. Who knows what he’s up to, but he 
certainly is a charmer don’t you think?  And while we’re on the 
subject of posturing, we shouldn’t forget Netanyahu’s speech 
to Congress and his comments just before the Israeli election. 

So, now we all just have to hope that we can resolve our 
Iran problem in a good way in spite of all the nonsense. I wish 
this really were just a workout and not a question of whether or 
not a bunch of crazy people get to play around with a nuclear 
arsenal.  ¤

Turnarounds	&	Workouts is published monthly by Beard Group, Inc., P.O. Box 40915, Washington, D.C. 20016 Tele-
phone: (240) 629-3300. Copyright 2015 by Beard Group, Inc. ISSN 0889-1699. All rights reserved; unauthorized re-
production strictly prohibited. Editor: Nina Novak (nina@beard.com). Assistant Editors: Dave Buzzell, Julie Schaeffer, 
Francoise C. Arsenault, and Randall Reese. Subscription Rate: $447 per year per firm for one recipient plus $25 per 
year for each additional recipient. Send comments and coverage suggestions to above address or david@beard.com.

In the Next Issue…

•	 Special	Report:	Major	Trade	Claim	Purchasers
•	 Special	Report:	Top	Internet	Bankruptcy	
Resources

•	 Research	Report:	Who’s	Who	in	Chassix	
Holdings

Gnome de Plume

Restructuring Iran 
by	Andy	Rahl

The process of our negotiations with Iran over its nuclear 
capability should be familiar to restructuring professionals. 
Like those between the EU and Greece, the dynamics of the 
Iran negotiations very much resemble those of a conventional 
workout. The magnitude of what is at stake with Iran may dwarf 
the importance of any single restructuring, but the behavior we 
are seeing is very similar. Workouts are only about money, ego, 
reputation, job security, and occasionally someone’s life or 
liberty, but even those lesser stakes are high enough to produce 
dynamics very similar to those of the Iran negotiations.

First come the inevitable false deadlines. I don’t understand 
why the press is so credulous about them. The only time the 
parties to a negotiation can’t agree to extend a deadline is when 
someone else they don’t control has set one for them. With 
workouts, that usually means the Bankruptcy Code or taxes, but 
obviously no one can enforce a deadline on the U.S. and Iran 
under these circumstances. How many times was the deadline 
for the preliminary agreement extended?  How real do you think 
the June 30 deadline for a final deal will prove to be?   

We also have an unusually colorful cast of characters who 
certainly are worthy of a good workout:  Ayatollah “death 
to America” Khomeni; Tom “let’s bomb Iran” Cotton; John 
“Kerry is delusional” McCain; and Bibi “Only I can save you 
from the Arabs.”  As a matter of principle I also have to include 
Ted “default the government” Cruz in any list of characters like 
this one.

Then we have all of the table talk. According to the Ayatollah 
in his latest speech, the economic sanctions on Iran will be lifted 
immediately and there will be no inspections of Iran’s nuclear 
facilities. But Obama and Kerry say that exactly the opposite is 
true, and that the Iranians already have agreed to both of those 
terms. Personally, I find it hard to imagine the administration 
selling a deal here in the U.S. that doesn’t have inspections, phase 
out the sanctions gradually, and re-impose them for cheating. 

The timing of the Iran negotiations in stages also resembles 
the bankruptcy plan process. First, a bankruptcy plan is proposed. 

Beard Group, Inc. and Bankruptcy Creditors’ 
Service, Inc. copublish an array of restructuring 
publications, provide bankruptcy webinars, and 
host the annual Distressed Investing Conference in 
New York City. our organizations have more than 
50 years of combined experience in the corporate 
reorganization and troubled company niche. 

Please visit us at http://bankrupt.com.
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The magnitude of what is at stake with Iran 
may dwarf the importance of any single  
restructuring, but the behavior we are seeing 
is very similar. 


