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Third Circuit Reverses Course
Expands Tort Claims Dischargeable in Bankruptcy
by	Julie	Schaeffer

The U.S. Court of Appeals for the Third Circuit has reversed itself and joined with 
other circuit courts in a ruling that affects when a claim arises under the Bankruptcy Code.

In April 1997, Grossman’s, a New York home improvement store, filed for Chapter 
11 bankruptcy protection in Delaware. At the time of the Chapter 11 filing, Grossman’s 
knew that it had previously sold asbestos-containing products and was aware of its 
potential liability for personal injury claims (though none had been made at the time). 
Thus, Grossman’s provided a notice of the deadline for filing claims.

Grossman’s eventually filed a plan of reorganization that provided for the discharge 
of all asbestos claims that arose before the plan’s effective date, and the bankruptcy court 

New Chapter for Morris Publishing
29-day Prepack Honored as Deal of the Year
by	Julie	Schaeffer

It seemed like a long shot given the nine months of heated negotiations Morris 
Publishing endured with unsecured bondholders – but on January 17, 2010, the company’s 
prepackaged Chapter 11 was confirmed in a 20-minute hearing just a month after the 
petition was filed.

 “At one point Morris Publishing had almost $500 million of debt on its balance sheet,” 
says Mark Berkoff, who chairs Neal Gerber & Eisenberg LLP’s financial restructuring 
and bankruptcy practice group. “It emerged from bankruptcy with just $100 million in 
debt on its balance sheet and current to all creditors. It turned a profit in the first quarter 
after emerging from bankruptcy and today it’s paid down its debt.”

Good, But Not Great, 2010
Restructuring Work Stabilizes After Banner Years
by	Dave	Buzzell

After several exceptional years of restructuring work, business has leveled off. That 
seems to be the shared opinion of some of the top professionals in the industry. 

Bill Henrich, Vice Chairman of Getzler Henrich & Associates, sums up 2010 as follows: 
“2010 was o.k. From a marketplace perspective, a lot of firms began slowing down in 
activity in the third or fourth quarter of last year after a couple of years of pretty solid, 
percolating activity. We were still going like gangbusters through mid-April, but then 
phone activity died and some jobs ended, allowing us to work off our backlog.

The respite was temporary. “By mid-July, the floodgates opened, and we were very 
grateful. Since September, a couple of engagements have slowed down a bit, but the 
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confirmed the plan in December 1997.
At the time of bankruptcy, Mary 

Van Brunt – who had purchased home 
remodeling products that allegedly 
contained asbestos from Grossman’s 
in 1997 – had not yet manifested any 
symptoms related to asbestos exposure, 
and was thus not aware that she might 
have a claim against Grossman’s. But 
in 2007, Van Brunt was diagnosed with 
mesothelioma, a cancer linked to asbestos. 

Shortly after her diagnosis, Van Brunt 
filed an action for tort and breach of 
warranty against Grossman’s successor, 
JELD-WEN. Van Brunt argued that she 
could bring her product liability claim 
against JELD-WEN because, under state 
law, her asbestos injury did not arise until 
the injury manifested itself, which was 
many years post-petition. 

In response, JELD-WEN moved to 
reopen Grossman’s Chapter 11 case, 
arguing that Van Brunt’s injury took place 
in 1997, and seeking a determination that 
Van Brunt’s claim had been discharged in 
the Chapter 11 case.

After the bankruptcy case was 
reopened, the bankruptcy court ruled 
(and the court and the U.S. District Court 
for Delaware confirmed) in favor of Van 
Brunt, finding that the Chapter 11 case did 
not discharge her claims. Their reasoning 
was that, under New York state law, no 
causes of action exist until after an injury 
manifests itself. As a result, no claim 
under Section 101(5) of the Bankruptcy 
Code existed when the Grossman’s plan 
of reorganization was confirmed. 

In making this ruling, both courts 
relied on a Third Circuit ruling in 1985’s 
Frenville, which held that a claim under 
Section 101(5) does not “arise” until 
a cause of action has “accrued” under 
applicable non-bankruptcy (typically 
state) law. The court described this as the 
“accrual test.”

In response, the Third Circuit, which 
had received much criticism for its 
Frenville ruling, decided to revisit the 
case. Its decision this past summer: that 
the Frenville holding interpreted the term 
“claim” too narrowly and the “accrual 
test” should be overruled.

Overruling Frenville, says Michael 
H. Reed, a partner in the corporate 
restructuring and bankruptcy practice 
group of Pepper Hamilton LLP, required 
the Third Circuit court to develop a new 
standard for when a claim arises under the 

Morris Publishing, based in Augusta, 
Georgia, owns 13 daily newspapers and 
dozens of non-daily newspapers. Like 
many of its peers, the company suffered 
as advertisers cut back on spending and 
readers shifted to online news sources. 

By February 2009, Morris was unable 
to make a $9.7 million interest payment 
on its $278.5 million in unsecured senior 
subordinated notes – and the noteholders 
granted an extension on payment so 
the company could negotiate a debt 
restructuring.

To assess its options, Morris enlisted 
Mark Berkoff and Nicolas Miller, partners 
in Neal, Gerber & Eisenberg’s financial 
restructuring and bankruptcy practice 
group as legal counsel, and Andrew 
Torgrove of Lazard Middle Management 
as investment banker.

The team entered negotiations with 
an ad hoc committee of the senior 
unsecured noteholders owing $278.5 
million. The road to resolution was paved 
with contention.

 “The bondholders wanted more debt 
on the company than the company felt it 
was able to afford to pay,” says Berkoff. 
“Obviously, we didn’t want a situation 
where we would do this deal only to have 
the company not be able to service the new 
level of debt and be right back in the soup.”

On two occasions, discussions came 
to such an impasse that the debtor’s 
professionals prepared the debtor’s 
bankruptcy petitions and first-day motions.
But a shift was forthcoming. By the end 
of October 2009, and after nine months 
of negotiations, Morris reached an 
agreement with the ad hoc committee of 
senior unsecured noteholders.

Under the plan, senior unsecured 
noteholders would trade their $278.5 
million in unsecured senior subordinated 
notes for $100 million in second-lien 
structured notes. At the same time, an 
affiliate of Morris Publishing would 
provide a capital infusion to pay off $110 
million in senior secured debt, ushering 
the noteholders into the senior position. 
All other creditors were paid in full.

In December 2009, Morris Publishing 
launched the out-of-court exchange offer, 
making it conditional upon 99 percent of 
noteholders accepting it due to the fact 
that Morris would have to pay around $3 
million for every 1 percent of noteholders 
that declined the offer.

At the same time, Morris began 

pipeline activity has been consistent. It 
hasn’t been as robust as 2008 or 2009, but 
it’s been there. Others in the market have 
laid off people. We must be doing some 
things right to be continued to be thought 
of highly and called in the marketplace.”

Tom Hays, Founding Principal of 
NHB Advisors, said his company has 
experienced a similar ebb and flow of 
activity. “It was a down year for us. 2008 
and 2009 were exceptional years for the 
industry, and we weren’t any exception. 
However, we’re still quite a bit higher than 
we were in 2007, so that gives us some 
comfort.”

Hays, whose firm, like Getzler Henrich, 
specializes in mid-market work, says the 
current vicissitudes in the market are 
attributable to banks not forcing deals, 
especially in places where the real estate 
market has evaporated. “I can’t blame 
the banks for being prudent after what 
they have been through,” says Hays. 
“Banks are reluctant to get into marginal 
situations where they would be at risk.” 
He says that lenders are instead taking 
equity positions and opting for the upside 
potential when the economy improves.

Huron Consulting cemented its position 
in the middle market when it acquired Glass 
and Associates in 2007. Although Huron’s 
portfolio of cases has included many larger 
deals, such as Nortel, AbitibiBowater, 
and several of the nation’s major airline 
carriers, it’s finding a lot of business in 
middle market cases. According to Dan 
Wikel, Managing Director of Huron’s 
Restructuring Group in Chicago, “We’ve 
seen some activity in the larger companies, 
but a lot of those are basically legacy cases. 
Principally that’s because larger companies 
have better access to liquidity.” Regarding 
the smaller companies, Wikel says that 
restructurings today often involve more 
interested parties, so while there is not 
necessarily more activity, the deals have 
more parties. “In the middle market, some 
of the weaker companies folded. Now 
we’re seeing a focus on companies within 
a lender’s or equity firm’s portfolio. While 
not necessarily presenting a significant 
liquidity issue, there still are some major 
issues to resolve and a chance to go into a 
restructuring and turn the company around 
either in court or out of court.”

Van Conway, Chief Executive Officer 
of Conway MacKenzie in Chicago, has 
been happy with his firm’s record in 
2010. “We are not as profitable as 2009, 

continued on page 4
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Who’s Who in TerreStar Networks Inc.
by	Francoise	C.	Arsenault

TerreStar	Networks	Inc.	(TerreStar)	is	
a	next-generation	mobile	satellite	service	
operator.	The	company	recently	launched	
a	 wireless	 communications	 system	
using	 integrated	 satellite-terrestrial	
Smartphones	 and	 other	 devices.	 The	
wireless	communications	system	provides	
mobile	satellite	coverage	throughout	the	
United	States,	including	Puerto	Rico,	the	
U.S.	Virgin	 Islands,	 and	U.S.	 territorial	
waters,	and	Canada.	TerreStar	offers	this	
next-generation	 service	 as	 a	wholesale	
mobile	 satellite	 services	 provider,	
allowing	 existing	 terrestrial	 service	
providers	 to	 augment	 their	 terrestrial	
networks	with	mobile	satellite	coverage.	
Through	 these	 relationships,	TerreStar’s	
next	generation	mobile	wireless	network	
consists	 of	 a	 telecommunications	
network	 that	 handles	 multiple	 types	
of	 traffic	 over	 both	 terrestrial	 and	
satellite	infrastructure.
TerreStar	 began	 conducting	 business	

in	 1988	when	 TerreStar	 Corporation,	
formerly	 Motient	 Corporation,	 was	
incorporated	 in	 Delaware.	 TerreStar	
Networks	 is	 a	majority-owned,	 indirect	
subsidiary	of	TerreStar	Corporation	and	
is	the	principal	operating	entity.	TerreStar	
and	 its	 affiliates	 are	 headquartered	 in	
Reston,	 Virginia.	 TerreStar’s	Canadian	
affiliates	 maintain	 offices	 in	 Ottawa,	
Vancouver,	and	Montreal.	As	of	October	
19,	2010,	TerreStar	had	107	employees.	
The	company	supplements	 its	workforce	
with	independent	contractors	depending	
on	its	business	needs.	As	of	June	30,	2010,	
TerreStar	 and	 its	 subsidiaries	 reported	
assets	of	approximately	$1.0	billion,	long-
term	debt	of	approximately	$1.081	billion,	
and	no	substantial	revenue.
According	 to	 company	 officials,	

TerreStar	spent	years	developing	its	next	
generation	network.	To	market	the	network	
to	traditional	terrestrial	coverage	providers,	
the	company	also	had	to	obtain	Ancillary	
Terrestrial	Component	authorization.	As	a	
result,	the	company’s	business	model	has	
largely	been	premised	upon	a	substantial	
amount	of	capital	expenditures.	TerreStar,	
which	 is	 now	 at	 the	 end	 stages	 of	 the	
development	 process	 and	 has	 begun	 to	
market	 its	network,	has	not	been	able	 to	
meet	its	liquidity	needs	without	an	infusion	

of	new	capital	or	a	restructuring.	Although	
TerreStar	attempted	a	number	of	measures	
to	 increase	 liquidity,	 the	 company	could	
not	 raise	 sufficient	 revenue	 to	 service	
its	 outstanding	 debt	 obligations	while	
maintaining	capital	expenditures	necessary	
to	finalize	development	of	its	technology.	
TerreStar	began	restructuring	negotiations	
with	key	stakeholders	in	April	2010.	The	
negotiations	were	not	 successful	and	 the	
company	determined	that	it	was	in	its	best	
interest	to	procure	additional	financing	in	
the	form	of	a	DIP	financing	facility.	
TerreStar	 and	 12	 affiliates	 filed	 for	

Chapter	11	in	the	United	States	Bankruptcy	
Court	 for	 the	 Southern	District	 of	New	
York	(Manhattan)	on	October	19,	2010.	
On	November	18,	the	court	approved	DIP	
financing	for	TerreStar	in	the	amount	of	
$75	million	 from	EchoStar	Corporation	
and	certain	other	secured	lenders.	
On	October	21,	the	Ontario	Superior	

Court	 of	 Justice	 entered	 an	 Initial	
Recognition	Order	 and	 a	 Supplemental	
Order	 under	 the	Companies’	Creditors	
Arrangement	 Act	 that	 recognized	 the	
debtors’	Chapter	11	cases	as	foreign	main	
proceedings	and	recognized	certain	orders	
granted	by	the	U.S.	bankruptcy	court.	
On	November	5,	TerreStar	filed	a	joint	

Plan	 of	Reorganization	 and	Disclosure	
Statement	with	the	bankruptcy	court.	The	
plan	applies	only	to	the	TSN	Debtors,	which	
consist	of	the	Domestic	TSN	Debtors	(TSN,	
TerreStar	National	Services,	and	TerreStar	
License)	and	the	Canadian	TSN	Debtors.	A	
hearing	to	approve	the	plan	and	disclosure	
statement	will	 be	held	on	December	10.	
If	the	plan	is	approved	by	the	bankruptcy	
court,	EchoStar	Corporation	may	become	
the	majority	owner	of	TerreStar.	

The Debtor
Jeffrey W. Epstein is the President 

and Chief Executive Officer of TerreStar 
Networks Inc. Vincent Loiacono is 
the Chief Financial Officer. Dennis 
Matheson is the Chief Technology 
Officer. Douglas Brandon is General 
Counsel and Secretary.

Akin Gump Strauss Hauer & Feld 
LLP is serving as bankruptcy counsel to 
TerreStar. Ira S. Dizengoff and Russell 
W. Parks, Jr., partners, Arik Preis and 
Joanna F. Newdeck, counsel, and Kelly 

Labritz, a senior attorney, are working 
on the case.

Fraser Milner Casgrain LLP is 
TerreStar’s general Canadian counsel. 
The team includes Alex L. MacFarlane, 
Michel J. Wunder, and Kirsten R. 
Embree, partners, and Ryan C. Jacobs, 
counsel.

Strikeman Elliott LLP is TerreStar’s 
Canadian counsel for the TerreStar Canada 
debtors. Working on the case are Sidney 
M. Horn, a senior partner, and Sean F. 
Dunphy, Claire Zikovsky, and Guy P. 
Martel, all partners with the firm. 

Deloitte & Touche Inc. is serving as 
the Information Officer in the Recognition 
Proceeding. Paul Casey, a partner, and 
Jaspreet Dehl, a senior manager, are 
leading the team from the Toronto office.

Blackstone Advisory Partners L.P. 
is providing investment banking and 
financial advisory services to TerreStar. 
Steven Zelin, a senior managing director, 
and C.J. Brown, a managing director, are 
working on the engagement.

Ruder Finn, Inc. is serving as the public 
relations advisor and media consultant to 
TerreStar for the bankruptcy proceedings. 
Chris Fallon, a senior vice president with 
the firm, leads the engagement.
The Official Committee of Unsecured 

Creditors
The Committee includes Deutsche 

Bank National Trust Company , 
indenture trustee; Hughes Network 
Systems; Nokia Siemens Networks 
US; Qualcomm Incorporated; Shaffer 
Wilson Sarver & Gray; Space Systems/
Loral; and Van Vlissingen and Company. 

Otterbourg Steindler Houston & 
Rosen P.C. is serving as the counsel to the 
Committee. Scott L. Hazan, William M. 
Silverman, and David M. Posner, partners 
with the firm, are working on the case.  

FTI Consulting Inc. is the financial 
advisor to the Committee. Andrew 
Scruton, a senior managing director 
in FTI’s Corporate Finance Practice, is 
leading the engagement. 

The Trustee
The U.S. Trustee is Tracy Hope Davis.  

The Judge
The judge is the Honorable Sean H. 

Lane.  ¤

Research Report
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Bankruptcy Code.
In developing a new standard, the 

Third Circuit noted that two tests had 
predominated in the case law: the conduct 
test and the relationship test.

The conduct test looks only at pre-
petition conduct. “Under this test, one 
looks at when the conduct occurred,” 
says Sam Alberts, a partner in Dickstein 
Shapiro’s financial restructuring and 
bankruptcy practice. “If it occurred pre-
petition, anyone ultimately harmed by the 
conduct has a claim, whether they know 
about it now or discover it later.”

One example of the conduct test in 
use is Grady	 v.	A.H.	Robins	Company.
In that case, the debtor manufactured the 
Dalkon Shield IUD, which was implanted 
in a claimant before the debtor filed for 
bankruptcy. After the bankruptcy filing, 
the claimant manifested injuries allegedly 
caused by the IUD. The Fourth Circuit 
decided that a claim existed because the 
alleged conduct – the insertion of the IUD 
– occurred pre-petition.

Those who have used the relationship 

test say the conduct test is too open-ended. 
“Under the relationship test, the actual 
claimant had to have a relationship of 
some sort with the debtor pre-petition for 
their to be a claim,” says Alberts.

One example of the relationship test is 
Epstein	 v.	Official	Comm.	of	Unsecured	
Creditors	of	 the	Estate	of	Piper	Aircraft	
Corp. In that case, the debtor built 
aircraft. Because many Piper aircraft 
were operational at the time of the filing, 
it was a statistical certainty that some 
individuals would be injured in Piper-
related accidents – accidents taking place 
after plan confirmation but arising out 
of products distributed by Piper prior to 
confirmation. In this case, the Eleventh 
Circuit held that future claimants did not 
have claims because there was no pre-
petition relationship between Piper and the 
broadly defined class of future claimants.

Looking at these tests, the Third Circuit 
“noted that…in order for a product’s 
liability claim to arise under Section 
101(5), there had to be pre-petition 
exposure to a product or other pre-petition 

but we are making good money and we 
retained everyone. The enthusiasm of our 
people is higher this year than last year, 
which was our best year ever.” Conway 
MacKenzie recently won a national award 
for turnaround of the year for its role in 
the Greektown restructuring. “It was a 
very complicated, litigious case,” says 
Conway. “The value of that enterprise 
might have been zero, but it ended up 
being a full pay out case, which you rarely 
see in a bankruptcy.”

Lisa Donahue, Managing Director 
in the New York office of AlixPartners, 
expressed many of the same findings. A 
solid, but not outstanding year, and a year 
with a paucity of large cases, unlike 2009. 
“When you benchmark 2010 against 
2009, it wasn’t quite as good, but that’s 
because 2009 was a blockbuster year. 
Large and protracted bankruptcies weren’t 
major themes for us. It was more the year 
of the middle market. A lot of it was out 
of court, and the ones that were in court 
were very fast.”

One of the reasons for this, Donahue 
says, is that the larger, more complex 
bankruptcies typically are those where 
capital market funds are available. “The 
capital markets have been white hot for 
the large caps. They were able to finance. 

They were able to deal with a lot of the 
maturities by virtue of the capital markets. 
Some of the companies that fell out are 
more middle market. Those were the ones 
where you either negotiated some sort of 
out-of-court deal with a syndicate or did a 
lot of work beforehand and ran it through 
a bankruptcy process to facilitate the deal.”

The last word on 2010 comes from Jeff 
Stegenga, Managing Director of Alvarez 
& Marsal. “To assess 2010, you first need 
to put it in context of the previous year. 
2009 was, by all measures, a banner year 
for A&M and the restructuring profession 
as a whole. By definition, we all expected 
a natural slowdown, and got that in 2010. 
I would characterize this year as one of 
transition and preserving market share. 
It has been a year of ‘backlog runoff’ as 
all professionals in our industry pursue 
fewer new opportunities triggered by 
the underlying improvement in the 
capital markets.” A&M’s case load in 
2010 included some of the biggest 
names around: Lehman Brothers, The 
Chicago Tribune, Washington Mutual, 
Blockbuster, and Visteon.

As for pursuing fewer opportunities, 
all agree that the competition for middle 
market cases has never been stiffer, a 
subject that we will hear from these 
restructuring professionals in the January 
issue of Turnrounds	&	Workouts.  ¤
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Special Report
Sources of Debtor-in-Possession Financing

¤

Case DIP Amount DIP Sources

Chemtura Corp. $450 million Citibank, Bank of America, Barclays Bank, Wells Fargo Foothill, and others

General Growth Properties $400 million Barclays Bank

Vertis Holdings $200 million Syndicate of lenders led by General Electric Capital Corporation

Station Casinos $185 million Vista Holdings

Neff Rental $175 million Various lenders

NEC Holdings Corp. $139 million General Electric Capital Corporation

Blockbuster $125 million Wilmington Trust FSB

Saint Vincents Catholic  
Medical Centers of NY $78 million General Electric Capital Corporation

U.S. Concrete $80 million Syndicate  of lenders led by JPMorgan Chase Bank

Xerium Technologies $80 million Syndicate of lenders led by Citigroup Global Markets

Terrestar Networks $75 million EchoStar Corporation and other lenders

Innkeepers USA Trust $53 million Five Mile Capital II Pooling International and other lenders

Uno Restaurant Holdings Corp. $52 million Syndicate of lenders led by Wells Fargo Capital Finance

The Newark Group $50 million Syndicate of lenders led by  Wells Fargo Bank

OTC Holdings $40 million JPMorgan Chase  Bank and a  syndicate of lenders

Atrium Corp. $40 million Syndicate of lenders led by GE Business Financial Services

Orleans Homebuilders $40 million Syndicate of lenders  led by Wachovia Bank

Schutt Sports $34 million Bank of America

Sea Launch Company $30 million Energia Overseas Limited

Fiddler’s Creek $25 million  Gulf Bay Capital

Gemcraft Homes $25 million Regions Bank

Local Insight Media Holdings $25 million Syndicate of lenders led by JPMorgan Chase Bank

TLC Vision Corp. $25 million  Charlesbank  Equity Fund VII

Texas Rangers $21.5 million Major League Baseball

NextMedia Group $20 million  Angelo, Gordon &  Co. 

Point Blank Solutions $20 million Steel Partners II

Schwab Industries, Inc. $18.8 million EFO Financial Group

Specialty Packaging Holdings $16.6 million Syndicate of lenders led by Bank of America

North General Hospital $14 million DASNY

Magic Brands $13.8 million Syndicate of lenders led by Wells Fargo Capital Finance

Medical Staffing Network 
Holdings $12 million General Electric Capital Corporation

Garlock Sealing $10 million Bank of America

Natural Products Group $10 million Syndicate of lenders led by Canadian Imperial Bank of Commerce
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Worth Reading New Chapter, from page 2

Small Business Bankruptcy Reorganization
Editors:  James A. Pusateri, Karen S. Kressin, and James J. 
O’Malley
Publisher: Beard Books
Softcover: 663 pages
List Price: $34.95

Small	Business	Bankruptcy	Reorganization, first published in 1994, covers 
most of the pertinent issues for parties on both sides of a bankruptcy proceeding—
namely, business owners and creditors. Anyone involved in a small business 
bankruptcy in any capacity will find this book to be especially useful. Each 
chapter is written by a different author with extensive experience in bankruptcy 
proceedings. The authors are heavily concentrated in the Midwest, the state of 
Kansas in particular, and the three coeditors have all been involved in the Kansas 
legal and court systems with respect to bankruptcies.

For most readers, the work is not one they will read through from beginning 
to end. Rather, it is an estimable reference that small businesspersons or creditors 
can tap for answers and counsel on legal steps, paperwork, and decisionmaking. 
The various issues involved in a bankruptcy are not simply generalized, but the 
book’s multiple authors reflect an understanding that every bankruptcy involves 
circumstances specific to the particular business, its owners, and the types of 
creditors involved. Each of these components has to be carefully examined in 
order for the bankruptcy to progress smoothly to an acceptable outcome for all 
constituencies.

The editors and authors understand the variables and, in some cases, the 
unprecedented factors that arise in small business bankruptcies. As the book 
instructs, a small business bankruptcy can present special problems and does not 
“always comport with the vision of the drafters of Chapter 11 of the Bankruptcy 
Code.” That is, while all bankruptcy legal proceedings call for certain financial 
information to be disclosed and for a methodical legal process to be followed, 
the variables of each case are innumerable. These variables make all the 
difference in the outcome of a bankruptcy, and it is crucial for the parties to 
know about them. The value of this book is in providing such knowledge for 
small businesspersons and creditors looking to pursue a bankruptcy proceeding 
as economically as possible.  

In Small	Business	Bankruptcy	Reorganization, both small business debtors 
and creditors have access to the substantive, pertinent legalities entailed in 
bankruptcy, along with related commentary and advice. The book also offers a 
detailed table of contents listing the subsections of the chapters and a detailed 
index where the reader can quickly find a specific topic. 

Debtors and creditors alike will find the diverse chapters contained in this book 
to be of value in helping them to understand the nuances of a bankruptcy case and 
thus become better prepared as each phase of a bankruptcy proceeding unfolds. ¤

James	A.	Pusateri	is	a	former	Chief	Judge	of	the	United	States	Bankruptcy	
Court	 for	 the	District	of	Kansas,	and	a	 founding	member	of	 the	Bankruptcy	
Appellate	Panel	of	the	Tenth	Circuit.	He	has	also	taught	at	Washburn	Law	School.	
Karen	Kressin	is	an	attorney	licensed	in	Kansas	and	Colorado	who	has	worked	
as	a	clerk	for	Judge	Pusateri.	James	J.	O’Malley	is	also	an	attorney	who	has	
been	a	clerk	for	judges	of	higher	courts	in	Kansas.

soliciting votes to accept or reject a prepackaged 
plan of reorganization based on essentially the 
same terms, a plan Berkoff says “we knew we 
had the votes for.”

According to Berkoff, the dual track was 
necessary to save the company. “The longer 
the company awaited restructuring, the more 
damage was done,” he says. “We didn’t have 
time to wait and see if the exchange offer 
worked and, if it didn’t, do the plan and 
disclosure statement separately.”

Additionally, according to Miller, it was a 
win-win situation. “We knew that, by doing 
the dual track, at the end of the day we were 
either going to get an agreement out of court 
or we were going to have the votes we needed 
for an extremely quick Chapter 11,” he says.

When the acceptance rate was 93 percent 
for the exchange offer and 99 percent for 
the prepackaged plan of reorganization, the 
prepack was a go.

In January 2010, Morris filed its prepackaged 
bankruptcy petitions – and less a month later 
the company was preparing to emerge from 
bankruptcy.

 “How long it took depends on how you look 
at it,” says Miller. “Just 29 days after filing the 
bankruptcy petitions, we were attending the 
joint confirmation and disclosure statement 
hearings, and just 41 days after filing, the 
company emerged from bankruptcy.”

 “It was an unhappy compromise,” says 
Berkoff. “I don’t know that either party was 
thrilled with where it ended up, but that’s the tell-
tale sign of a good arm’s-length negotiation.” 

Morris’s debt was reduced from $417 
million to less than $100 million, and with the 
exception of the bondholders, creditors were 
paid in full. 

For its efforts on the bankruptcy, the 
Turnaround Management Association honored 
Berkoff and Miller with its Midsize Company 
Transaction of the Year award, which is 
designed to recognize individuals who “rescued 
companies from the shadow of complete ruin.”

In addition to the efficiency of the dual 
track, Miller says a factor contributing to 
the TMA recognition was the nature of the 
industry.  “The media industry is in severe 
distress, but in contrast to other recent media 
cases, Morris’s professionals were able to get 
a deal that enabled the company to continue 
to operate while spending almost no time in 
bankruptcy,” says Miller.

 “We’re very proud of the outcome,” 
says Berkoff. “There was no interruption to 
Morris’s business throughout the process, and 
that was no fluke; it took a lot of planning and 
hard work. The judge said at the end that it is 
an example of how a prepackaged bankruptcy 
should be run.”  ¤



Led representation of UBS in its role as agent to first-lien lenders in highly publicized 
American Safety Razor Chapter 11 filing. Also lead counsel to SunTrust Bank, GE Capital 
Corporation, and Bank of America/Merrill Lynch on various restructures and bankruptcy 
cases, all of which resulted in over $1.0 billion of recovery to senior lender syndicates.

Counsel to: 14 financial instn. counterparties in Ambac restructuring of CDS & financial 
guarantee obligations, JPMorgan as agent for $8.5B senior credit facility of Tribune 
Company, 23 financial instn. counterparties in Syncora restructuring of CDS & financial 
guarantee obligations of over $160B, and JPMorgan as agent in C-BASS restructuring.

U.S. counsel to Nortel, popularizing § 363 sales internationally, generating $3 billion 
through auctions, now running same process for IP portfolio and allocating proceeds 
among dozens of Nortel entities around globe. Major roles in: GM and Chrysler (UAW), 
Lehman (Federal Reserve and SEC), and Foxwoods (major creditor). 

Co-leader of the firm’s global Corporate Restructuring practice, cited for its work in Citi’s 
spinoff of Primerica, advisement of Delphi, and representation of CIT in its prepack. 
Named to Financial	Times’		list of “U.S. Innovative Lawyers.” Consulting editor for 
Navigating	Today’s	Environment:	The	Directors’	and	Officers’	Guide	To	Restructuring. 

Lead restructuring lawyer for LyondellBasell, Caribbean Petroleum, secured lenders/
new owners of BLB/Twin River, and agent for secured bridge lenders of Centro. Led 
LyondellBasell – $20 billion chemicals company with operations throughout the world 
– in a successful 15-month Chapter 11 case.

Lead restructuring counsel for: Fairholme and Pershing Square as plan sponsors in GGP 
bankruptcy (largest-ever real estate case), CIT board (largest-ever prepackaged case), Fiat 
and New Chrysler in acquisition of Chrysler Group assets, Ares and Ontario Teachers in 
acquisition of Simmons Bedding, The Weinstein Company in out-of-court restructuring.

Led MGM Studios through 29-day pre-pack, converting $5B of secured debt into equity. 
Helped LyondellBasell obtain $8B in DIP financing for Access Industries. Represented 
Paul Allen as majority shareholder of Charter Communications with $24B in debt. Lead 
partner for Evergreen International Aviation in its corporate finance and M&A activities.

Lead counsel to bondholders in Trump Entertainment, Neff Rental, Neenah Enterprises, 
Morris Communications, Rath Gibson, Panavision, and Fairpoint Communications. 
Also led the creditors’ committee for Citadel Broadcasting and represented parties in 
Stations Casinos and Boston Generating (EBG Holdings).

Devised innovative solution to Six Flags’ bankruptcy that drastically reduced company’s 
indebtedness and mandatorily redeemable preferred stock, maximized creditor recoveries, 
rehabilitated iconic American business, and preserved thousands of jobs. Led novel and 
complex Paladin Capital Group and Station Casinos restructurings and Chapter 11 matters.

Counsel to: NY Fed and U.S. Treasury on transactions for AIG totaling more than $180B, 
joint administrators and liquidators of Lehman Brothers Intl. (Europe) and its UK Lehman 
affiliates in connection with the tens of billions of dollars of claims against Lehman’s 
U.S. entities, and Goldman Sachs in connection with its exposure to Capmark Financial.

Created and developed the firm’s Business Finance & Restructuring department 
specializing in reorganizing distressed business entities. Attorney for debtor in 
Lehman Brothers Holdings and GM. Advisor for GM in Delphi and Collins & Aikman 
restructurings. Named to Financial	Times’		inaugural list of “U.S. Innovative Lawyers.” 

Lead debtor counsel on multiple complex, litigious Chapter 11 cases, including 
SemGroup ($5B debt, cross-border and multi-jurisdictional), Crescent Resources (121 
debtors, $2B debt), Texas Rangers (auction achieved highest price ever for AL club), 
and Blockbuster (ongoing). Co-lead counsel on Pilgrim’s Pride. 
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Outstanding Restructuring Lawyers – 2010

Outstanding AchievementsFirmLawyer

Jesse H. Austin, III

Donald S. Bernstein

James L. Bromley

John (Jack) Wm. 
Butler, Jr.

George A. Davis

Andrew G. 
Dietderich

Jay M. Goffman

Kristopher M. 
Hansen

Paul E. Harner

Marshall S. Huebner

Harvey R. Miller

Martin A. Sosland 

Paul Hastings Janofsky & 
Walker
Atlanta, GA
jessaustin@paulhastings.com

Davis Polk & Wardwell
New York, NY
donald.bernstein@davispolk.
com

Cleary Gottlieb Steen & 
Hamilton 
New York, NY 
jbromley@cgsh.com

Skadden, Arps, Slate, 
Meagher & Flom

Chicago, IL
jack.butler@skadden.com

Cadwalader Wickersham & 
Taft 
New York, New York
george.davis@cwt.com

Sullivan & Cromwell 
New York, NY
dietdericha@sullcrom.com

Skadden, Arps, Slate, 
Meagher & Flom 
New York, NY
jay.goffman@skadden.com

Stroock & Stroock & Lavan 
New York, NY
khansen@stroock.com

Paul, Hastings, Janofsky & 
Walker 
New York, NY
paulharner@paulhastings.com

Davis Polk & Wardwell 
New York, NY
marshall.huebner@ 
davispolk.com

Weil, Gotshal & Manges 
New York, NY
harvey.miller@weil.com

Weil, Gotshal & Manges
Dallas, TX
martin.sosland@weil.com
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Gnome de Plume
A Night to Remember
by	Christopher	Beard

Turnarounds	&	Workouts publishes an annual list of the Outstanding Young 
Restructuring Lawyers. Publication began in the days we were bankruptcy professionals, 
and the editors changed the title with the times. 

Then, as now, the big cases were driven by the practice heads and senior partners 
who are closely identified with the important cases and matters the firm is handling. We 
thought every restructuring professional would be very interested in knowing who were the 
young lawyers getting the plum assignments and major responsibilities at their firms. We 
also wanted to know who is likely to be part of the future leadership of the restructuring 
community. There was no question that identification of the young lions would be great 
content. And we also wanted to be among the first to recognize the successes of the very 
talented and hard-working group who were the developing stars of the profession.

Our selection process is difficult and time-consuming. We go through many 
nominations,  looking for successes that are stunning and unusual. We look for assignments 
that suggest the next generation of leaders. Needless to say, there is necessarily a subjective 
element to the process, but that limitation didn’t and shouldn’t cause us to stop trying. 
Even when we overlook individuals who should have made the list, which certainly has 
happened, in the end every selection is an outstanding professional worthy of recognition.

Jack Butler, Skadden’s co-practice head, approached us some years ago suggesting the 
firm would like to work with us to honor these young lawyers. Jack and his partners at 
Skadden have always made an enormous effort to give back to the restructuring profession. 
We have worked with Skadden in developing events in distant places, and I’ve marveled at 
the firm’s commitment. Numerous times, busy partners have traveled to other parts of the 
world to support firm initiatives where individually they had no prearranged role to play.

In concert with our Distressed Investing Conference held in New York following 
Thanksgiving, Skadden began hosting an annual dinner for the young honorees. It has 
always been a glamorous affair held in their offices with a presentation to each individual. 
Many bring a family member. It is a delight to see their reactions to being feted and 
honored by one of the country’s most prestigious law firms.

This year’s dinner was particularly memorable, the most successful ever. Every 
honoree was there. They are young people with many business commitments and family 
obligations, and, for the first time, every one of the dozen honorees was in New York for 
the dinner. And, also for the first time, there was a senior lawyer from every honoree’s 
law firm present to take part. It’s not difficult to imagine the thrill of being under forty 
and being recognized at a Skadden dinner with your firm leadership present. There were 
more than 130 people at the event that night.

The dinner was a moving experience for me. I am delighted to be involved with so 
many talented people who built the restructuring business from a legal backwater to an 
important pillar of the best law firms and who came to lend their prestige to the event. 
In particular, I am grateful to Jack and his partners who hosted the dinner and spared no 
effort to make it memorable for the honorees.  ¤

Future Issues:
•	 Special	Report:	Largest	Chapter	11s	–	2010

•	 Special	Report:	Successful	Restructurings	–	2010

•	 Research	Report:	Who’s	Who	in	Ambac
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Third Circuit, from p. 4

conduct of the debtor affecting the 
claimant,” says Reed.

Applying this new test to Van 
Brunt’s case, the Third Circuit found 
that Van Brunt’s claim arose pre-
petition, on the date she was exposed 
to asbestos.

The Third Circuit’s decision, 
however, left open the question 
of whether Van Brunt’s claim was 
discharged. Inadequate notice to the 
claimant, for example, might violate the 
principles of due process and preclude 
discharge of a claim in bankruptcy.

In this regard, the court noted 
that in absence of a Section 524(g) 
trust (which allows a company to 
avoid liability for asbestos claims 
by establishing a trust to pay present 
and future claims), whether a product 
liability claim is discharged by a plan 
of reorganization depends on due 
process considerations.

“The  cour t  sugges ted  tha t 
bankruptcy courts should consider 
the following nonexclusive list of 
factors: the circumstances of the initial 
exposure to the harmful product, 
whether and/or when the claimant 
was aware of her vulnerability to the 
product, whether the notice of the 
claims bar date came to the claimant’s 
attention, whether the claimant was 
a known creditor, and whether the 
claimant had a colorable claim at the 
time of the bar date,” says Reed. 

According to Reed, the Third 
Circuit’s holding in Grossman’s 
appears to expand the universe of 
tort claims that can be discharged in 
Chapter 11 cases, but “it remains to be 
seen how the decision will be applied 
by the lower courts.” Stay tuned.

For his part, Alberts thinks the 
answer is a trust, akin to 524(g) and 
other trusts being applied more broadly. 
“If you can use a trust for asbestos 
issues, why can’t you use it for other 
products?” he asks. “That way a court 
uses the conduct test to provide relief 
to people whose claims may not be 
known while still helping a debtor 
through the restructuring process, 
which is an important part of the U.S. 
legal system.”  ¤


