
Regional Banks Feeling the Squeeze
New Business Model Needed to Survive Shake Up
by Dave Buzzell

The math is simple, but the numbers don’t add up, which is why Joe Berardino and 
Doug Lambert of Alvarez & Marsal foresee tough times ahead for regional banks. Alvarez 
& Marsal knows a great deal about distressed financial institutions, having helped wind 
down two of the biggest failures in U.S. history: Lehman Brothers and Washington Mutual. 
Lehman and WaMu collapsed in 2008, and now, three years later, the focus is on the 
likes of Bank of America. Berardino and Lambert, both Managing Directors at Alvarez 
& Marsal, warn however, that the nation’s regional banks are also at risk. 

Alvarez & Marsal recently studied the cost of capital for the top 25 regional banks in 
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New Venue Legislation Returns
House Seeks to Remove State of Incorporation as Venue 
by Julie Schaeffer

Legislative attempts to remove state of incorporation from the possible venues of a 
corporate bankruptcy filing are nothing new, says Ted Gavin, principal of NHB Advisors.
The Senate Judiciary Committee has dealt with the issue many times since the early 2000s. 
But Gavin still thinks the topic is worth discussing, because “legislators and some of the 
witnesses who testified before the House subcommittees are making statements that are 
not supported by fact, and that’s creating the perception that there’s a problem, which 
isn’t the case. In actuality, the bill is the problem: It would impair companies, employees, 
and creditors. It’s just a bad, bad solution in search of a problem that doesn’t exist.”

Currently, a corporation may file for Chapter 11 in the state in which it is incorporated 

What Happened in Harrisburg?
Municipal Filings Face Many Obstacles
by Julie Schaeffer

Harrisburg, Pennsylvania’s bankruptcy filing is not the first of a new wave of Chapter 
9s, but the opposite, says Bill Brandt, President and CEO of Development Specialists Inc.

 “Everything I suggested would be the case has, in fact, come to pass,” says Brandt, who 
was interviewed earlier this year for T&W’s two-part series on municipal bankruptcies. 
“Harrisburg did file for bankruptcy, but as was recently the case with Idaho County, I 
have every reason to believe it will not meet the eligibility requirements required and 
will also be dismissed.”

Indeed, Brandt was correct: The case was dismissed in late November. Still, the 
situation from which the filing arose illustrates the inner workings of the municipal 
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bankruptcy process. “People are going to 
say that Harrisburg filed, so this must be 
the first of an opening wave of Chapter 
9 filings,” says Brandt. “But if you look 
at what happened here, it’s just more 
evidence that in the end there won’t be a 
lot of Chapter 9s because many states will 
not allow them to occur, and they’re never 
a decent substitute for political will.”

The Harrisburg filing stems from 
a failed trash incinerator that created 
debts, according to the filing, in excess 
of $400 million. Stephen R. Reed, who 
was elected mayor in 1981 and served 
until 2009, developed the incinerator to 
bring more investment to the city, which 
was primarily a hub of state government 
and federal defense department workers. 
It was intended to provide power to 
the metropolitan area, including the 
county, from which the majority of 
those workers commute. The project, 
says Brandt, “didn’t work out so well,” 
pitching new mayor Linda D. Thompson 
and the city council into a nasty political 
debate. “There appeared to be a lot of 
unnecessary invective flying back and 
forth,” says Brandt. “As my mom would 
say, these folks have not observed the 
simple courtesies.”

The bitter power struggle continued for 
months, with the city council ultimately 
voting down the mayor’s state-backed 
plan – which Brandt said probably should 
have been taken – on the grounds that it 
demanded too little from creditors. 

Ultimately, on October 12, city council 
members ordered the city attorney to 
file for Chapter 9, a move that was 
immediately called into question on the 
grounds that it violated the state’s fiscal 
code, which was amended this year to 
prevent cities such as Harrisburg from 
filing for Chapter 9 bankruptcy.

“California allows virtually unfettered 
filing, at least for now, by its governmental 
entities; Pennsylvania does not,” says 
Brandt. “In Pennsylvania, like Illinois, 
governmental units must first submit to 
a fairly rigorous state approval process 
in order to be able to file. Even if they 
successfully navigate these approval 
procedures, which is unlikely, these 
entities would still have to petition the 
governor, and maybe the state legislature 
as well, to obtain permission to file 
Chapter 9. In this case, the city council 
told the city attorney to just file the 

regardless of where its people or assets are 
located. This fall, however, Rep. Lamar 
Smith (R-TX, and chair of the House 
Judiciary Committee) and Rep. John 
Conyers (D-MI, and ranking member 
of the House Judiciary Committee) 
introduced H.R.2355, the Chapter 11 
Bankruptcy Venue Reform Act of 2011.

H.R. 2355, also referred to as “new 
venue legislation,” would prevent 
companies from reorganizing or filing for 
bankruptcy in the states in which they are 
incorporated. Companies would be forced 
to file in states where their primary place of 
business or most of their assets are located. 

The idea behind the bill, says Gavin, is 
to remove common states of incorporation 
– such as usually Delaware, New York, and 
Nevada, which are perceived to have very 
sophisticated corporate law – as acceptable 
venues in a majority of bankruptcies.

But that, says Gavin, is an attempt to fix 
a problem that doesn’t exist. “The fact that 
Delaware and other states have developed 
very sophisticated corporate law isn’t a 
bad thing,” he adds. “The presence of 
experienced courts allows quicker results 
that are best for all parties.” 

Mark Felger, co-chair of the bankruptcy 
practice group at Cozen O’Connor in 
Delaware, agrees. “We’ve seen absolutely 
no empirical data to support the notion that 
there are abuses or, as one commentator 
claimed, ‘corruption,’ in how venue 
decisions are made and courts deal with 
cases.”

Another problem with the bill is clarity. 
“Primary place of business and location 
of assets are undefined,” he says. “As a 
result, the bill is rife with the opportunity 
for litigation because people may have 
different opinions about what these terms 
mean.”

Yet another problem is the impact of 
the bill if it becomes law. “This bill is 
framed as something that helps creditors 
and employees, and it does neither of 
those things,” says Gavin. “The people 
this bill is purporting to help are actually 
the ones most impaired by it.”

Creditors, Gavin says, aren’t impaired 
by a company being able to file in its 
state of incorporation because they have 
committees that act in their interests. 
“Removing state of incorporation from 
the definition of venue would only hurt 
creditors’ chances at a maximum recovery 
by limiting the choices that companies 

the country – banks such as BB&T, PNC, 
and SunTrust. The firm found that the cost 
of capital for these banks has increased 
considerably. Investors that once expected 
6 to 8 percent returns on capital are now 
demanding returns of 12 to 15 percent. 
“Although this is probably a spike,” notes 
Berardino, “it’s clearly up and we think it’s 
up for the foreseeable future.”

 “It’s largely a mathematical exercise,” 
he continues. “Simply plotting those 
expected returns against analysts’ 
projections for revenues and deriving the 
cost of equity from the volatilities of the 
traded options produces findings that only 
3 of  the 25 regional banks will meet their 
cost of capital by 2013.”

Berardino explains that banks are 
operating in an economy that is expected 
to limp along at a GDP growth of 1 to 2 
percent. Bank revenue growth will likely 
be equally anemic – perhaps averaging 
2 to 3 percent  annually – for a variety 
of reasons, including, most recently, 
the Durbin amendment to the Dodd-
Frank legislation that limits debit card 
interchange fees. With those kind of 
numbers, regional banks will have to slash 
costs to meet investor expectations. “To get 
that math to work, costs will have to be cut 
by 20 to 40 percent,” he says. “That will be 
hard to do because it means gutting these 
organizations. Therefore, we anticipate 
some kind of transformational change.”

Change has come from Washington, 
albeit change that does not bode well for 
the financial services industry. “Regulatory 
cost has been on an upward trajectory 
since 2008, particularly in connection with 
Dodd-Frank,” says Lambert. “Another 
regulatory body has been created in the 
Consumer Financial Protection Bureau, 
and the onslaught of regulation that 
will occur is going to especially affect 
community and regional banks.”  

Lambert notes that all banks, regardless 
of size, face the same types of consumer 
protection regulations. “There doesn’t 
seem to be a governor with respect to the 
regulators – they are treating money center 
banks and community banks the same. 
There is going to be a dramatic increase 
in regulatory costs, and most banks don’t 
have the revenue to offset that cost.”  

There are several reasons why revenues 
are expected to stagnate. As mentioned, 
new regulations have constricted former 
sources of revenue like debit card fees. 
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Who’s Who in NewPage Corporation
by Francoise C. Arsenault

Research Report

NewPage Corporation (NewPage) is the 
largest North American maker of coated 
papers for magazines, magazine covers 
and inserts, corporate annual reports, 
high-end advertising brochures, direct mail 
advertising, coated labels, catalogs, and 
textbooks. NewPage also manufactures 
supercalendered paper, uncoated paper, 
specialty labels, and newsprint, which 
account for about 20 percent of its net sales. 
The company operates 10 paper mills and 
16 papermaking machines in Kentucky, 
Maine, Maryland, Michigan, Minnesota, 
Wisconsin, and Nova Scotia, Canada, 
producing more than 4.1 million tons of 
paper a year. NewPage, which employed 
approximately 6,000 workers as of July 31, 
2011, sells its paper products primarily in 
the United States and Canada via direct 
sales, merchant sales, and specialty sales. 
In 2010, the company had net sales of $3.6 
billion. 

N e w P a g e  C o r p o r a t i o n  a n d 
13 subsidiaries filed for Chapter 11 
reorganization on September 7, 2011, in 
the United States Bankruptcy Court for 
the District of Delaware. According to the 
company’s bankruptcy petition, NewPage 
had approximately $3.4 billion in assets 
and $4.2 billion in debt as of June 30, 2011. 
The Miamisburg, Ohio-based company 
was bought by New York-based Cerberus 
Capital Management for $2.3 billion in 
January 2005, and issued $900 million in 
junk bonds to fund the purchase. NewPage 
has not been profitable since 2006. 

According to company officials, higher 
prices for wood, chemicals, and pulp, 
combined with a reduced demand for its 
products, particularly coated paper, had 
a negative impact on results in the most 
recent quarter. Losses were $132 million 
for the three months ended June 30 because 
of higher commodity costs and lower 
demand from North American catalog 
manufacturers and magazine publishers. 

On October 5, 2011, the bankruptcy 
court authorized NewPage to obtain up 
to $600 million in DIP financing from 
JPMorgan Chase Bank, N.A., Barclays 
Bank PLC, and Wells Fargo Capital 
Finance, LLC.

The Debtor
George F. Martin is CEO and President 

of NewPage. Daniel A. Clark is Senior 
Vice President and Chief Administrative 
Officer. Jay A. Epstein is Senior Vice 
President and Chief Financial Officer. 
Douglas K. Cooper is Senior Vice 
President, General Counsel, and Secretary.

Dewey & LeBoeuf LLP is bankruptcy 
counsel. Martin J. Bienenstock, Judy 
G.Z. Liu, and Philip M. Abelson, partners 
in the New York office, direct the work.

Pachulski, Stang, Ziehl & Jones LLP 
is local co-counsel. The team includes 
Laura Davis Jones, Michael R. Seidl, 
and Timothy P. Cairns, partners.

Ciardi Ciardi & Astin is acting as 
special counsel. Daniel K. Astin and 
John D. McLaughlin, Jr., partners with 
the firm, and Joseph J. McMahon, Jr., of 
counsel, are working on the case.

Lazard Freres & Co. LLC is the 
financial advisor and investment banker. J. 
Blake O’Dowd, Jr., a managing director in 
the New York office, leads the engagement.

FTI Consulting, Inc. is serving as the 
financial advisor to NewPage. David J. 
Beckman, a senior managing director in 
the Denver office, heads up the team. 

PricewaterhouseCoopers LLP is 
providing NewPage with independent 
accounting and auditing services. Robert 
D. Hesselgesser, a partner in the firm’s 
Cincinnati, Ohio, office, directs the work.

The Creditors
The Official Committee of Unsecured 

Creditors includes HSBC Bank USA, as 
Indenture Trustee; Deutsche Bank Trust 
Company Americas; U.S. Bank National 
Association; Alden Global Distressed 
Opportunities Master Fund, L.P.; 
Pension Benefit Guaranty Corporation; 
United Steelworkers; Eugene Davis, as 
Litigation Trustee for the Quebecor World 
Litigation Trust; OMNOVA Solutions, 
Inc.; and National Starch LLC. 

Paul Hastings LLP is acting as 
counsel to the Committee. Luc A. Despins 
and Leslie A. Plaskon, partners in the 
New York office, Robert F. Winter, of 
counsel in the Washington, D.C. office, 
are working on the case.

Young Conaway Stargatt & Taylor, 
LLP is Delaware counsel and conflicts 
counsel to the Committee. The team 
includes James L. Patton, Jr., chairman of 
the firm, and M. Blake Cleary, a partner. 

Alvarez & Marsal North America, 
LLC is financial advisor to the Committee. 
Jeffery J. Stegenga, a managing director 
in the Dallas office, is leading the 
engagement.

Moelis & Company is providing 
investment banking services to the 
Committee. The team is led by Robert J. 
Flachs, a managing director in the firm’s 
Los Angeles office.

Akin Gump Strauss Hauer & Feld 
LLP is serving as counsel to the Second 
Lien Group. Ira S. Dizengoff and Philip 
C. Dublin, partners, direct the work.

Blank Rome LLP also is counsel to the 
Second Lien Group. The team is headed 
by partner David W. Carickhoff. 

Marshall S. Huebner, a partner with 
Davis Polk & Wardell LLP, and Mark 
D. Collins, a partner with Richards, 
Layton & Finger, P.A., are representing 
JPMorgan Chase, N.A. as Administrative 
Agent and Lead Arranger.

Otterbourg, Steindler, Houston & 
Rosen, P.C., is counsel to Wells Fargo 
Capital, as Pre-Petition ABL Agent and 
Lead Arranger. Matthew J. Miller, of 
counsel, directs the work.

Edward P. Zujkowski, a partner 
with Emmet, Marvin & Martin, LLP, 
is representing the Bank of New York 
Mellon as First Lien Notes Indenture 
Trustee, First Lien Notes Collateral Trustee, 
and Second Lien Notes Collateral Trustee.

Dennis F. Dunne, a partner with 
Milbank, Tweed, Hadley & McCloy 
LLP, is counsel to the First Lien Group.

Michael Y. Fruchter, of counsel in the 
New York office of Pryor Cashman LLP, 
is representing HSBC Bank USA, as the 
Second Lien Notes Indenture Trustee. 

The Trustee
The U.S. Trustee is Roberta A. 

DeAngelis.
The Judge

The judge is the Honorable Kevin 
Gross.  ¤
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Turnaround Management 
Association

2012 TMA Distressed Investing 
Conference

January 18-20, 2012
The Cosmopolitan of Las Vegas 
Las Vegas, NV
Contact: www.turnaround.org

Association of Insolvency and 
Restructuring Advisors and the 
New York Institute of Credit

7th Annual NYIC/AIRA Joint 
Bankruptcy & Restructuring Event

January 25-25, 2012
Arno Ristorante, New York, NY
Contact: www.aira.org

Association of Insolvency and 
Restructuring Advisors

VALCON 2012
February 22-25, 2012
Four Seasons Hotel
Las Vegas, NV 
Contact: www.aira.org

National Association of Bankruptcy 
Trustees

2012 Spring Seminar
March 30-31, 2012
The Venetian/Palazzo
Las Vegas, NV
Contact: www.nabt.com

Turnaround Management 
Association

TMA 2012 Spring Conference
April 3-5, 2012
Grand Hyatt Atlanta
Atlanta, GA
Contact: www.turnaround.org

American Bankruptcy Institute 
30th Annual Spring Meeting
April 19 – 22, 2012
Gaylord Resort & Conference Center
National Harbor, MD 
Contact: www.abiworld.org

American Bankruptcy Institute 
14th  Annual  New York Ci ty 

Bankruptcy Conference
May 9, 2012
Marriott Marquis New York
New York, NY
Contact: www.abiworld.org

Calendar
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continued on page 6

Another example is new restrictions on 
proprietary trading. It can be debated 
whether the Gramm-Leach-Bliley legislation 
broke down too many barriers, but  the 
opportunities it offered have become an 
embedded part of the revenue base of many 
institutions today. “To now change the 
paradigm, you are changing the revenue side 
of the equation without adjustments to the 
cost side,” observes Lambert.  

Regional banks are also still working off 
their portfolio problems. Commercial real 
estate lending remains an exercise in “ extend 
and pretend,” and the residential sector 
is in complete disarray. “Banks are never 
going to find bottom until the foreclosures 
are allowed to process through,” concludes 
Lambert. “Twenty six percent of residential 
mortgages are underwater and until that is 
allowed to clear – and, again, a lot of this is 
policy driven – it makes it difficult for banks 

New Venue, from page 2

have in meeting their obligations to creditors, 
employees, and other stakeholders,” says 
Gavin.

Employees, Gavin continues, “have 
certainty of getting their pre-bankruptcy 
wages approved, usually within 48 hours of 
the bankruptcy petition, in active bankruptcy 
jurisdictions experienced with complex 
Chapter 11 cases. If you take away state 
of incorporation as a valid venue, you do 
away with that.”

For his part, Felger notes that both 
creditors and employees have the same 
access to a bankruptcy as a person who lives 
next to courthouse, thanks to computers and 

telephones. “Supporters claim the bill will 
allow employees and small creditors to have 
greater access to bankruptcy cases because 
they will be closer to a courthouse,” he 
says. “I think that is fallacious on a number 
of levels. We live in a world of electronic 
filing, so any creditor or employee who 
wants to follow a bankruptcy case can do so 
through a computer. They can access dockets 
and pleadings, and even file pleadings, 
electronically. And if they want to appear in 
a case, the courts are receptive to telephonic 
participation.  As such, if one has a computer 
and a telephone, it is equivalent to living next 
door to the courthouse.”

Both Gavin and Felger also note that 

petition and, as I understand it, when he 
voiced reservations, he was essentially told, 
‘Just do it – you work for us.’”

Harrisburg illustrated the difference 
between ‘can’ and ‘should,’” says Jim 
Spiotto, head of the special litigation, 
bankruptcy and workout group at Chapman 
and Cutler LLP. “They filed because they 
could file anything they wanted; that does 
not mean it was legally appropriate.”

Governor Tom Corbett immediately 
responded that the filing was illegal under 
state law, and the business community 
responded with exasperation. “Just when 
you think it couldn’t get any more ridiculous, 
it did,” says David Black, president of the 
Harrisburg Regional Chamber of Commerce 
and Capital Region Economic Development 
Corporation, as reported by The New York 
Times. “It’s kind of like Congress enacting 
a law without the president’s signature.”  
Thompson, for her part, denounced the move 
in a press conference as “a sneak attack.”

According to Brandt, dismissal was 
inevitable. “I didn’t see how the judge 
could do anything but say that they didn’t 

meet the eligibility requirements and thus 
dismiss the case.”

“Harrisburg was more like Bridgeport, 
Connecticut in 1991 than a long-term 
bankruptcy,” says Spiotto. “Bridgeport 
wasn’t insolvent; it just had to balance its 
budget because of state law. It filed without 
getting the consent of the state commission 
and was ultimately dismissed.”

What will likely happen, says Brandt, 
is that the state will appoint some type of 
a receiver. “I think Harrisburg is headed 
for a state-appointed emergency manager 
or receiver who will have the authority to 
override the decisions of the city council and 
the mayor and bring this to a conclusion.”

Spiotto agrees. “The commonwealth’s 
legislation is an issue of supervising adults,” 
he says. “If the municipality doesn’t get 
its act together, someone else will come 
in with super powers and take over. And 
if the state does put the municipality into 
receivership, the receiver can then use its 
power to dismiss, if the case hasn’t been 
dismissed already.”

State receivership seems appropriate, 

continued on page 8
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Special Report
Sources of Debtor-in-Possession Financing

DIP Amount 

$600 Million

$505 Million

$350 Million

$200 Million

$150 Million

$140 Million

$127.20 Million

$100 Million

$71.30 Million

$56.80 Million

$52.08 Million

$49 Million

$42 Million

$35 Million

$35 Million

$30 Million

$30 Million

$28 Million

$28 Million

$21.5 Million

$21 Million

$15 Million

$15 Million

$13.37 Million

$10 Million

DIP Sources

JPMorgan Chase Bank, Barclays Bank PLC, Wells Fargo Capital Finance, 

GE Capital Markets, Inc.

JPMorganChase Bank, Ally Capital Commercial Capital Finance, Regions 
Business Capital

JPMorgan Chase Bank

Major League Baseball

UBS AG

Versa Capital Management 

UBS AG, Ally Capital Finance

Wells Fargo Capital Finance

New Stream Secured Capital, et al.

Wilmington Trust Company

GE Franchise Finance Commercial

Gaia Real Estate  Investments

Cantor Fitzgerald Securities

DE Shaw & Co.

PNC Bank

Bank of America

Wells Fargo Capital Finance

Wells Fargo Capital Finance

Wells Fargo Capital Finance

Wells Fargo Capital Finance

JPMorgan Chase Bank, JPMorgan Securities Inc.

Bank of America

Solus Alternative Management

WestLB AG

Company/Debtor

NewPage Corporation 

Borders Group

The Great Atlantic & Pacific Tea 
Company

Nebraska Book Company 

Los Angeles Dodgers 

Appleseed’s Intermediate 
Holdings

Bowe Systec

Harry & David Holdings

Friendly Ice Cream Corp. 

New Stream Secured Capital

Townsends

Real Mex Restaurants

PJ Finance Company 

Sbarro

Seahawk Drilling

DSI Holdings Inc. aka Deb Shops

Vitro America Corp. 

Angiotech Pharmaceuticals

Chef Solutions Holdings 

R.E. Loans 

Perkins & Marie Callender’s 

RHI Entertainment

Insight Health Services Holdings 

Terrestar Corporation

Southwest Georgia Ethanol
¤



This book may be ordered by calling 888-563-4573 or by visiting www.beardbooks.com. This 
book and other Beard books are also now available in digital format at a discounted price from 

Google Books at books.google.com.
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Worth Reading Harrisburg, from page 4

Board Games — The Changing Shape of Corporate 
Power
Author: Arthur Fleischer, Jr., Geoffrey C. Hazard, Jr., and Miriam 
Z. Klipper
Publisher: Beard Books
Softcover: 236 pages
List Price: $34.95

A ruling by the Delaware Supreme Court on January 29, 1985 was a wake-up call 
to directors of U.S. corporations. On that date, overruling a lower court decision, 
the Delaware Supreme Court ruled that nine board members of Chicago company 
Trans Union Corporation were “guilty of breaching heir duty to the company’s 
shareholders.” What the board members had done was agree to sell Trans Union 
without a satisfactory review of its value. The guilty board members were ordered 
by the court to pay “the difference between the per share selling price and the ‘real’ 
market value of the company’s shares.”

Needless to day, the nine Trans Union directors were shocked at the guilty verdict 
and punishment. The chairman of the board, Jerome Van Gorkom, a lawyer and CPA, 
was also a board member of other large, respected corporations. For the most part, 
Van Gorkom had put together the terms of the potential sale, including setting the 
value of the company’s stock at $55 per share, even though it was trading at about 
$38 per share. News of the possible sale immediately drove the stock up to $51.50 
per share, and was commented on favorably in a New York Times business article. 
Still, Van Gorkom and the other directors were found guilty of breaching their duty, 
and ordered by Delaware’s highest court to pay a settlement to the injured parties 
that would be financially ruinous to the directors. This was clearly more than board 
members of the Trans Union Corporation or any other corporation had ever bargained 
for. It was more than board members had ever conceived was possible without evidence 
of fraud or graft.

Using the Trans Union Corporation case as a watershed event for members of 
boards of directors, the authors, all highly experienced legal professionals, lay out the 
new ground rules for board members. As case examples, the authors cite Household 
International. Union Carbide, Gelco Corp., Revlon, SCM, Freuhauf, and other major 
corporations whose merger and acquisitions activities resulted in court cases. They 
analyze the circumstances and facts of these cases and point to where and how board 
members went wrong.

With respect to each of the cases, the authors outline the business environment, 
identify important individuals, analyze decisions, and discuss considerations regarding 
laws, government regulations, and corporate practice. Throughout the book, the 
legalities applying to the activities and decisions of board members are discussed as 
they apply to the case at hand and as they may apply to cases in the future. Passages 
from court transcripts are occasionally recorded and commented on. In the present-day, 
post-financial meltdown environment where shareholders and government officials are 
scrutinizing boards’ behaviors and decisions, Board Games is a work of importance 
to board members and others responsible for overseeing and running corporations. ¤

The three authors are all attorneys who have worked at the highest levels of the 
legal field, business, and government.   

says Brandt, because the problem is 
bigger than Harrisburg. “Dauphin 
County, which surrounds Harrisburg, 
has guaranteed these bonds, and for 
a good reason,” he says. “First, the 
incinerator was going to benefit the 
larger metropolitan region and, second, 
virtually every morning a great number of 
people wake up in the suburbs and drive 
into Harrisburg for work. If you say to 
a city of 50,000 that it has to solve this 
problem on its own and everyone else 
in the region gets to act like it isn’t their 
problem, that’s not a great approach. In 
my opinion, it’s truly a regional problem 
which needs to be dealt with on a regional 
basis, and I think the governor and the 
legislature of Pennsylvania realize that.”

According to Brandt, it’s an interesting 
story for restructuring professionals, 
most of whom view the events through 
the prism of Chapter 11, which isn’t 
comparable to Chapter 9. “The difference 
between Chapter 9 and Chapter 11 is the 
political element,” he says. “If you’re just 
reading the newspaper articles, you come 
to the conclusion that Harrisburg wanted 
to file Chapter 9 and the powers-that-be 
in the state didn’t agree. That wasn’t 
the case. Even though the city council 
ultimately voted to file, it certainly 
wasn’t by acclamation, nor was it 
unanimous, and there were a number 
of council members who questioned 
whether this was a good decision for 
the city. What happened in Harrisburg 
was purely a political decision, not an 
insolvency one.”

Brandt does feel a bit vindicated by 
the events, however. There have been 
11 municipal bankruptcies so far this 
year, says Spiotto and, for the most part,  
they’ve been special tax districts and 
nothing of any size, which is consistent 
with Brandt’s predictions earlier this year.

“I do predict, however, that there 
will be a fair amount of municipal 
and governmental restructurings, but 
I believe that the bulk of these won’t 
happen in a Chapter 9.”

For his part, Spiotto thinks we’re 
seeing an interesting trend. “People are 
trying to have municipalities  address 
issues as early as possible. Legislation 
in California, for example, requires a 
neutral evaluation before a municipality 
can file. That’s just another way to get 
municipalities to work things out before 
having to resort to a Chapter 9.” ¤
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Representing creditors’ committee in American Airlines’ bankruptcy, the largest Chapter 11 filing by an operating 
company in 2011. Recent representative engagements include restructurings on behalf of 360networks, Inc. 
(special counsel), AM International, Birmingham Steel, Delphi, Enron (special counsel), Friedman’s, Haynes 
International, Kmart, Master Graphics, Per-Se Technologies, Rite Aid, Singer N.V., and Sprint Nextel.

Lead restructuring partner for Chemtura in successful Chapter 11 restructuring. Achieved fully consensual plan 
of reorganization for Tronox following complex creditor settlement that resolved billions of dollars in legacy 
environmental and tort liabilities. Also served as lead partner for Local Insight Media Holdings, White Birch 
Paper, and Charter Communications in prearranged bankruptcy that reduced debt by approximately $8 billion. 

Led teams in restructurings involving AES Eastern, BLB Worldwide Holdings, Inc./Twin River Casinos, 
Caribbean Petroleum, Centro Properties, Dynegy, EME Homer City, LyondellBasell, and Millennium Custodial 
Trust. Caribbean Petroleum representation resulted in an extremely successful section 363 sale after resolving 
significant environmental obligations and obtaining precedent-setting decision from the bankruptcy court. 

Lead restructuring counsel for MF Global’s attempted rescue sale, and corporate counsel for Chapter 11 filing; 
Other representations include Fairholme and Pershing Square as plan sponsors in GGP bankruptcy, PMI Group in 
pending analysis of strategic alternatives, and The Weinstein Company out-of-court restructuring. Structured some 
of the most significant and complicated bankruptcy acquisitions of recent years, including GGP and Chrysler. 

Lead counsel on many of the most complex and notable restructuring matters, including, among others, 
company counsel to Vitro SAB de CV (Mexico’s largest glassmaker), creditors’ committee counsel in Lehman, 
creditors’ committee counsel in A&P, ad hoc committee counsel in Nortel and New Page, counsel to the 
secured agent in TXU and Dynegy. Played leadership role in Chapter 11 and auction case of the Texas Rangers.

Lead debtor counsel in multiple complex Chapter 11 cases, including Saint Vincent Catholic Medical Centers 
(one of the largest ever hospital bankruptcies), Molecular Insight Pharmaceuticals, and General Maritime 
Corporation (international shipping company with $1.4 billion in debt that commenced bankruptcy case in 
November 2011.) Also representing one of the principal settlement holders in Washington Mutual bankruptcy.

Lead restructuring counsel for: CIT Group in its prepackaged Chapter 11 cases (fifth-largest bankruptcy and 
largest prepackaged bankruptcy ever); Sportsman’s Warehouse in its Chapter 11 retail reorganization cases; 
HealthSouth Corporation in its out-of-court restructuring; and Circuit City Stores, Plastech Engineered 
Products, Polaroid, Shane Jewelry, Sterling Chemicals, Stone & Webster, and others in their Chapter 11 cases.

Internationally renowned expert in restructuring and widely recognized as a pioneer of prepackaged 
restructurings.  Led numerous large, successful, and high profile domestic and international restructurings 
including MGM Studios, Centro Properties Group, Travelport, DBSD, Evergreen International Aviation, 
Syms/Filenes, and Quigley, representing Pfizer as the 100% owner of Quigley in Chapter 11 asbestos case.

Representations include U.S. counsel to joint administrators and liquidators of Lehman Brothers International 
(Europe) and its UK Lehman affiliates; Goldman Sachs in connection with its exposure to Capmark Financial; 
JP Morgan in connection with Great Atlantic & Pacific Tea Company and New Page DIP financings; BofA 
with respect to Foxwoods Casino; and JPMorgan with respect to the YRC Worldwide restructuring.

Led efforts to restructure more than $100 billion of debt in many of the largest, most followed Chapter 11 
cases of 2011.  Notable current representations include Major League Baseball in connection with the Los 
Angeles Dodgers bankruptcy; Dynegy, Inc., in connection with its ongoing restructuring efforts, and the 
senior lenders in connection with the restructuring of three global shipping companies. 

Representing American Airlines’ parent AMR in largest Chapter 11 filing by an operating company in 2011.  Other 
recent major engagements include General Motors (debtor), Lehman Brothers Holdings (debtor), Pacific Gas & 
Electric (parent holding company), Texaco (debtor), Global Crossing (debtor), Safety-Kleen Corporation (bank 
lenders), Sunbeam (debtors), Carmike Cinemas (debtor), Bruno’s, Inc. (debtor), and Arch Wireless (bank lenders).

Represented official or significant ad-hoc creditor/equity committees in restructuring of American Safety Razor, 
Flying J/Big West Oil, General Motors, Green Valley Ranch Hotel and Casino, Minneapolis Star Tribune, 
Spansion, Tropicana Entertainment, Visteon, and Washington Mutual, among others. Recent large debtor/
borrower engagements include Keys Resort Investors, Wells Dairy, and principal owner of Centrix Financial.
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Regional, from page 4

New Venue, from page 4

the bill is inconsistent with other federal 
laws. “Not only has the current venue 
provision been part of the bankruptcy law 
in this country for over 100 years, but it 
is consistent with other federal statutory 
schemes and the UCC, which was amended 
a few years ago to require secured parties to 
perfect their security interests in the debtor’s 
state of incorporation – so the venue rules 
are consistent with UCC filing rules,” says 
Felger. 

“ I f  Congress  removes  s ta te  of 
incorporation as a valid venue criterion, 
bankruptcy would be the only major area 
of federal law where that exists, [because] 
state of incorporation is a valid venue for 

almost every other type of major law and 
some obscure laws as well,” says Gavin. 
“There’s no reason to single out bankruptcy.”

Felger notes that a similar bill gained 
some traction five or six years ago when 
introduced by Senator John Cornyn (R-TX), 
and ultimately died on the vine. This time 
around, though, he thinks the bill may be 
better received.  “Some folks seem to think 
that since the legislation is being introduced 
by the chair and ranking member of the 
House Judiciary Committee, it may get more 
traction in the House,” he says. “This ought 
not be the case, however, because the same 
faulty logic that spawned the bill last time 
around holds true today.”

Gavin says the bill is unlikely to pass. “I 
try not to give blanket handicaps as to what 

legislative bodies will do because 
you’re never quite sure what will 
happen, but I think the likelihood 
of this bill being enacted as a law 
is slim to none. Even if Rep. Smith 
were to say to the House leadership 
that he wants the bill to go to a vote, 
and the leadership agrees to help him 
out and votes passes the House, it 
still has to go to the Senate Judiciary 
Committee, which has been dealing 
with this issue almost every session 
since the early 2000s. It probably 
won’t give it a close look, as most 
members of the Senate Judiciary 
Committee understand that this bill 
impairs companies, employees, and 
creditors.”

What Gavin objects to, however, 
is the perception the bill creates 
that there’s a problem with venue in 
Chapter 11 bankruptcy. “The courts 
have developed processes that are 
efficient and effective in handling 
reorganizations and meeting the needs 
of employees and getting to the best 
result possible for creditors, and the 
proponents of this bill are implying 
that this isn’t the case.”  ¤

to do strategic and longer-term planning. 
Costs have to come out of the system and 
the number is significant, but is hard for 
institutions to plan because there is so much 
uncertainty, especially on the policy and 
regulatory side.”

Finally, regional banks are encountering 
new entrants into banking while laboring 
under an old regulatory regime. “The left 
hook won’t come from Japan like it did 
with the automobile industry; it’s going to 
come from new competitors like Amazon or 
WalMart bank – newer models with a wider 
touch, lighter cost, and unencumbered by all 
the legacy burdens,” says Berardino.

“Everywhere you go in the retail sector, 
business is being driven to the Internet,” 
Lambert adds. “It’s a logical way to strip out 
certain historical costs from an organization. 
The irony is that regulators are not in love 
with the Internet concept with regard to 
financial institutions. The FDIC much 

prefers to have brick-and-mortar branches; 
it doesn’t necessarily like Internet deposit-
raising capabilities.”

The Alvarez & Marsal study concludes that 
this environment casts doubt on the long-term 
viability of many of today’s regional banks. 
Berardino says he has taken the study on the 
road and shared the findings with bankers. No 
one is disagreeing.  “They are really stuck,” 
he says. “They don’t want to get too far ahead 
of the cost cutting wave and lose acquisition 
opportunities because their infrastructure is 
not in place. On the other hand, it’s really 
hard to think ‘this too shall pass’ – that the 
economy will get better and they can grow 
their way out of it. It’s a tenuous situation.” 

More certain is that conventional banking 
models are no longer sufficient to produce 
the kind of profits needed to cover the 
increased cost of capital. “If your only 
solution is to cut costs laterally, you’re not 
going to get there,” says Berardino. 

Many banks will conclude that their only 
options are to sell out or acquire something. 

Banks may also have to revisit 
their models and look at what their 
customers really want. “They don’t 
need to build everything that someone 
might ask for,” says Berardino, “but 
they need to become much more 
focused on what they should provide 
and what they are willing to accept in 
terms of payment.”

Asked to look a couple years down 
the road, Berardino predicts that there 
might be 25 to 30 regional banks 
tomorrow, but they are not going to 
be the same ones. “Some might go 
upstream, some might merge, and 
some will get gobbled up.”

“Shrinking to the core is going to 
be an important part of survival, but 
you can’t get out of this by blindly 
chopping heads. These banks really  
need to really think about what their 
service model looks like. That’s not 
easy either, but it might get them a 
more sensible answer,” he says.  ¤


