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Scramble for Mid-Market Cases
Turnaround Firms Meet in the Middle
by	Dave	Buzzell

One of the more notable developments in 2010 was a decline in major bankruptcies 
after two remarkable years. Bankruptcy filings by companies with assets of $1 billion or 
more tailed off last year to eight. In 2008 that number was 25, and in 2009 even higher 
at 42. The drop in Chapter 11 filings by companies with assets of $100 million or more 
was almost as precipitous, tailing off from 169 in 2009 to less than one hundred in 2010. 

With most of large, low-hanging fruit having been harvested and much of the smaller 
fruit having fallen to the ground, the competition for what remained on the tree intensified 
in 2010, testing the nation’s top turnaround firms as it hasn’t been tested in several years.

The consensus among the turnaround professionals interviewed for this story is that 

Creative Solutions for CRE
Alternative Restructuring Strategies May Help
by	Julie	Schaeffer

With an estimated $1.4 trillion in commercial real estate loans set to mature over the 
next several years, lenders and borrowers are finding themselves in a sticky situation – 
but solutions are available.

“Many borrowers aren’t in a position to refinance, and many lenders would prefer 
not to take ownership of non-performing real estate, says Lou Frost, Principal and Head 
of Real Estate Services at KPMG. “Restructuring the original loan in a manner that 
eliminates the existing default and provides the borrower the flexibility needed to fulfill 
most of its loan obligations can be a win-win for both sides.”

Frost notes that regional and community banks may have the most to gain from such 

General Growth Two Years Later
Implications for Commercial Mortgage-Backed Securities
by	Julie	Schaeffer

When General Growth Properties sought Chapter 11 protection in April 2009, it took 
a step its largest debtholders had believed impossible: taking with it 166 of its malls, 
which were presumably insulated from General Growth’s bankruptcy because of their 
structure as special purpose entities (SPEs).

“The filing for so many of these well-capitalized, performing malls is an outrage,” said 
one lawyer who represented some secured creditors in the General Growth bankruptcy 
case at the time. “The company is doing something that would damage the entire CMBS 
industry.”

But Anup Sathy, a partner at Kirkland & Ellis, which represented General Growth 
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the competition for middle market cases 
has never been stiffer. Bill Henrich, Vice 
Chairman of GetzlerHenrich whose firm 
sits squarely in the middle-market niche, 
one that he defines as companies in the 
$30-$50 million to $1 billion range, says 
“We are seeing more competition for the 
middle market cases. There’s a lot of 
turnaround firms out there and in 2010 
there was there was a decline in general 
in bankruptcy work. More is being done 
out of court and, when there are cases, 
they’re shorter in duration.”

NHB Advisors is another turnaround 
firm with a mid-market focus, with 
the firm’s roster of clients including 
manufacturing, health care, and media 
companies and automobile dealers in the 
$25 million to half billion range. Tom 
Hays, the company’s founder concurs that 
fewer middle-market cases has resulted 
in heightened competition for work. 
“There’s going to be a lot of people just 
going out of business. The smaller ones 
will go out of business. People with good 
books of business will migrate to stronger 
firms. The larger firms are becoming 
general consulting firms.”

Henrich says some of the competition 
is due to “larger firms coming down 
market and competing in the middle 
market where historically they have never 
competed in our space.” 

Dan Wikel, Managing Director of 
Huron’s Restructuring Group in Chicago, 
says he doesn’t disagree with the point 
of view that larger restrucuring firms 
are coming down to take middle market 
cases. “Some of our competitors, peers 
in the middle market, are getting a little 
bit squeezed. Also, there are a number of 
banks that cover the middle market, and 
their portfolios are now somewhat clean.”

Huron’s response has been to take 
advantage of its relationships in a lot of 
different areas. Some of the firm’s work 
is now of the nature of, in Wikel’s words,  
“We’d like you to go in a take a look and 
do a quick assessment,” or “Can you come 
in and leverage your industry knowledge 
and let us know what you think?” 

“There just isn’t many of the right-
down-the-middle-of-the-strike-zone 
turnarounds today, he says.

AlixPartners is among those that have 
flourished by evolving and diversifying. 
The firm has established 15 offices 
overseas, including one recenly in Dubai, 
and has entered new lines of business, 
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restructuring strategies because they’re 
presently experiencing the most distress.

“2006 and 2007 were competitive years 
for commercial real estate lending,” says 
Frost. “From time to time, this resulted 
in banks extending loans outside of their 
core markets as they looked for yield 
and attractive lending opportunities. This 
tendency proved problematic for lending 
institutions with smaller underwriting and 
servicing teams like some regional and 
community banks.”

 In the wake of the real estate market 
correction, says Frost, regional and 
community banks have engaged in a 
“delay and pray” strategy where they kept 
their heads down and hoped the market 
would improve in a V-shaped recovery. 

The good news, says Frost, is although 
the recovery hasn’t materialized, regional 
and community banks have begun 
transacting.

“It’s happening now because real 
estate loans, as opposed to corporate 
loans, are backward-looking in regard to 
valuations,” says Tony Murphy, Principal, 
Restructuring Advisory Services, at 
KPMG. “Because banks are required to 
have an appraisal annually, they can be up 
to 364 days behind in recognizing what 
a property’s current value is. As a result, 
they’ve just now been forced to take on 
the pain of a writedown when they may 
not have had to do so a year ago.”

“In the past two quarters, we’ve seen 
regional and community banks become 
increasingly interested in selling off 
notes,” says Frost, pointing to a $66 
million package of loans recently offered 
by Palmetto Bank of South Carolina and 
a $68 million package of loans recently 
offered by First Bank of Missouri.

 But Frost says those banks have other 
options, though they are exotic solutions 
that seem to have been of limited interest 
to regional and community banks.

“We’ve seen a number of creative 
solutions generating interest from large, 
sophisticated financial institutions, 
including some European banks,” says 
Frost. “These institutions are increasingly 
of the view that collateral properties have 
some real potential and, as such, they are 
willing to hang in there and work with 
the credit.”

“Traditionally, if you want control of 
the collateral, the odds are that you will 
have to take steps that will cause you 
to realize a tax loss,” says D.J. Baker, 

in its Chapter 11 case, says the worst 
didn’t come to fruition. “The CMBS 
market didn’t collapse as a result of the 
[General Growth] decision,” he says. 
“But the decision did focus parties on 
the provisions of an SPE’s governing 
documents.”

As most readers familiar with General 
Growth’s bankruptcy will recall, the 
company, in order to get mortgages on 
its malls, had set up numerous SPEs 
whose sole purpose was to borrow 
money. Because SPEs were widely 
considered bankruptcy remote, lenders 
issued securities backed by the SPEs, and 
the holders of those securities expected 
they’d be paid even if General Growth 
went bankrupt. 

As the financial crisis unfolded, 
General Growth experienced difficulties, 
and looked at restructuring options. “The 
company didn’t take lightly the decision 
to file,” says James A. Mesterharm of 
AlixPartners, which was restructuring 
advisor to General Growth Properties. 
“It tried to restructure out of court, but 
the reality was that the CMBS loans were 
not set up with the ability to be easily 
restructured with meaningful extensions. 
One CMBS lender wouldn’t return phone 
calls a month before the loan was due; 
others suggested remedies (such as minor 
extensions) that would only delay the 
inevitable. So General Growth was left 
in difficult position; it didn’t necessarily 
want to file, but was looking at an 
unworkable pattern of behavior.”

Eventually, the company sought 
approval from the board of each SPE for 
the SPE to file for bankruptcy. Sathy says 
that shouldn’t have been a surprise. “While 
lenders had thought that SPEs could not 
file for bankruptcy, it is clear that you 
can only draft a document that makes the 
process more rigorous,” he says. “That is 
the distinction between bankruptcy-proof 
and bankruptcy-remote.”

Still, in response to General Growth’s 
filing, several of General Growth’s lenders 
and services moved to dismiss the Chapter 
11 filing of the malls, characterizing the 
matter as “the most important decision 
on the doctrine of good faith since the 
1978 Code.”

The reason is the implication for the 
then $700 billion market for CMBS. With 
a CMBS, mortgages are made in favor of 
a usually unrelated single asset, such as 
a real estate property. Securities are then 
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Who’s Who in Ambac Financial Group, Inc.
by	Francoise	C.	Arsenault

Ambac	 Financia l 	 Group, 	 Inc .	
(Ambac)	 is	 the	 holding	 company	 of	
Ambac	Assurance	Corporation	(AAC),	a	
Wisconsin-domiciled	financial	guarantee	
insurance	 company	 serving	 clients	 in	
both	the	public	and	private	sectors.	The	
business	of	AAC	includes	the	issuance	of	
financial	guarantee	insurance	policies	to	
support	public	finance,	structured	finance,	
and	 international	 finance	 transactions.	
Before	 the	 credit	 crisis,	AAC	was	 the	
second	largest	bond	insurer	in	the	United	
States,	with	approximately	$57.6	billion	
in	 policies	 insuring	 credit	 derivatives	
and	other	financial	products.	Until	2008,	
when	AAC	 stopped	 selling	new	policies	
because	 of	 its	 deteriorating	 financial	
condition	 and	 lowered	 credit	 ratings,	
the	company	offered	financial	guarantee	
insurance	on	investment	grade	municipal	
finance	 and	 private	 structured-finance	
debt	 obligations,	 including	municipal	
bonds	 and	 residential	mortgage-backed	
securities.	AAC	also	guaranteed	certain	
structured-finance	debt	obligations.	
Ambac,	through	AAC	subsidiaries,	also	

provided	 financial	 services,	 including	
investment	agreements,	funding	conduits,	
investment	advisory	and	cash	management	
services,	and	interest	rate,	currency,	and	
total	 return	 swaps.	AAC	guaranteed	 its	
subsidiaries’	 performance	 under	 those	
agreements.	
As	 of	 September	 30,	 2010,	 Ambac	

listed	 total	 assets	 of	 approximately	
$185.5	million	 and	 total	 liabilities	 of	
approximately	 $1.69	 billion.	 In	 2009,	
the	 company	 had	 approximately	 350	
employees.	Ambac	was	 established	 in	
1971	and	is	headquartered	in	New	York	
City.	On	December	17,	2010,	the	New	York	
Stock	Exchange	filed	a	notice	of	delisting	
of	Ambac	common	stock	with	the	SEC.	The	
company’s	stock,	which	once	traded	above	
$95	per	share	before	the	housing	market	
crisis,	fell	to	below	50	cents	per	share	with	
the	announcement	of	its	bankruptcy	filing.
According	 to	 company	 officials,	 the	

financial	performance	of	Ambac	has	always	
been	dependent	on	the	financial	strength	of	
its	principal	operating	subsidiary,	AAC.	As	
a	holding	company,	Ambac	was	dependent	
on	 the	 dividends	 from	AAC	 to	 pay	 the	
principal	and	interest	on	its	indebtedness	

and	operating	expenses.	AAC’s	 financial	
guarantee	 and	 financial	 services	
businesses,	 however,	were	devastated	by	
the	 subprime	mortgage	 financial	 crisis	
beginning	 in	 2007.	Over	 the	 past	 three	
years,	Ambac	and	its	senior	bondholders	
engaged	 in	 numerous	attempts	 to	 reach	
an	 agreement	 that	would	 have	 allowed	
the	company	to	restructure	through	a	pre-
packaged	 bankruptcy.	 The	 negotiations	
were	not	successful	and	Ambac	missed	an	
interest	 payment	 of	 approximately	 $2.8	
million	 on	 its	 debt	 in	 late	October.	On	
November	8,	2010,	Ambac	filed	for	Chapter	
11	 reorganization	with	 the	United	States	
Bankruptcy	Court	for	the	Southern	District	
of	New	York	(Manhattan).	In	a	statement	
released	 at	 the	 time	 of	 the	 bankruptcy	
filing,	Ambac	officials	 reported	 that	 the	
company	and	its	creditors	had	agreed	to	
a	nonbinding	term	sheet	that	will	serve	as	
the	basis	for	future	negotiations	and	could	
expedite	the	bankruptcy	process.	
In	March	 2010,	AAC	was	 seized	 by	

its	 regulator	 in	Wisconsin	 and	 placed	
into	 rehabilitation.	 The	 office	 of	 the	
Wisconsin	 Insurance	Commissioner	 is	
currently	overseeing	a	rehabilitation	plan	
for	 the	 company’s	 approximately	 $50	
billion	 portfolio	 of	 policies	 that	 insure	
residential	mortgage-backed	 securities.	
The	rehabilitation	plan,	which	prescribes	a	
system	of	payments	for	affected	customers,	
is	subject	to	approval	by	a	Wisconsin	judge.	
On	November	 8,	Ambac	 also	 filed	 a	

complaint	in	the	United	States	Bankruptcy	
Court	 seeking	 to	 prevent	 the	 IRS	 from	
seizing	more	 than	 $700	million	 in	 tax	
refunds	 received	 by	 AAC	 for	 the	 tax	
years	 2003	 through	 2008	 relating	 to	
losses	 suffered	 by	Ambac	 from	 credit	
default	 swaps.	 According	 to	 Ambac	
officials,	IRS	questions	about	the	refunds	
and	$7.3	billion	 in	operating	 losses	 the	
company	 hoped	 to	 use	 to	 offset	 future	
taxes	were	 among	 the	 reasons	 for	 the	
bankruptcy	filing.	At	a	November	hearing,	
the	IRS	agreed	to	defer	enforcement	action	
contrary	 to	 any	 state	 court	 injunction,	
absent	five	days	notice.	In	late	December,	
counsel	for	the	IRS	notified	the	bankruptcy	
court	of	the	government’s	intent	to	move	
the	dispute	over	the	tax	refund	to	a	federal	
district	court.			

The Debtor
David W. Wallis is the President, 

Chief Executive Officer, and a Director 
of Ambac Financial Group. Thomas J. 
Staskowski is the First Vice President. 
David Trick is Senior Managing Director, 
CFO, and Treasurer. Robert B. Eisman is 
a Senior Managing Director and the Chief 
Accounting Officer. Kevin Doyle is Senior 
Vice President and General Counsel. Diana 
Adams is a Senior Managing Director and 
the Associate General Counsel.

Dewey & LeBoeuf LLP is bankruptcy 
counsel to Ambac. Peter A. Ivanick, 
Martin Bienenstock, Lawrence M. Hill, 
and Michael Groll, partners in the New 
York office, Todd L. Padnos, a partner 
in the San Francisco office, and Alison 
H. Weiss, of counsel, are working on 
the case. 

Togut, Segal & Segal LLP is conflicts 
counsel to Ambac. Albert Togut, a senior 
partner with the firm, directs the work. 

The Blackstone Group L.P. is providing 
financial advisory services to Ambac. 
Stefan Feuerabendt, a senior managing 
director, and Robert J. Gentile, a vice 
president, are working on the engagement. 

KPMG LLP is providing Ambac with 
auditing, tax advisory, and bankruptcy 
administration services. Paul Lorenzo, 
a partner with the firm, heads the team.
The Official Committee of Unsecured 

Creditors
The Committee includes The Bank of 

New York Mellon Trust Company, N.A., 
as indenture trustee; Law Debenture 
Trust Company of New York; Halcyon 
Master Fund LP; ValueWorks LLC; and 
One State Street, LLC.  

Morrison & Foerster LLP is counsel 
to the Committee. Anthony Princi, Brett 
H. Miller, Gary S. Lee, and Thomas A. 
Humphreys, partners in the firm’s New 
York office, are working on the case. 

Lazard Freres & Co, LLC is the 
financial advisor and investment banker to 
the Committee. Ari Lefkovits, a director 
with the firm, is leading the engagement. 

The Trustee
The U.S. Trustee is Tracy Hope Davis.

The Judge
The judge is the Honorable Shelley C. 

Chapman.  ¤

Research Report
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Global Co-chair of Latham & Watkins’ 
insolvency practice. “But recognizing a 
loss for tax purposes is not very attractive 
to a number of lenders right now, so you’re 
seeing very creative efforts to try and gain 
effective control of assets without at the 
same time having to recognize the loss.”

KPMG, for example, is currently in 
discussions with a number of borrowers 
and lenders, with A-B note structures and 
alternative collateral pledges generating 

the most interest.
With an A-B note structure, an existing 

loan is broken into two separate pieces, an 
A piece and a B piece. The A piece retains 
a high payment priority, and the B piece is 
subordinated to incremental equity. “We 
often see either the existing borrower or 
a third party put in incremental equity,” 
says Frost. “This offers some hope to 
the lender, but because the B piece is 
subordinated to the new equity, it is more 

continued on page 6

created on pools of these mortgages and 
backed by their cash flows. Because the 
entities involved in a CMBS transaction 
were typically structured as SPEs, they 
were widely considered to be bankruptcy 
remote. Thus, General Growth’s move 
worried CMBS investors, who saw it as  
setting a precedent that could affect them. 

Ultimately, General Growth got its way. 
“The bankruptcy court’s decision affirms 
that the SPE structure, on its own, will not 
prevent a nominally ‘bankruptcy remote’ 
entity from obtaining bankruptcy relief,” 
says Sathy. “While the SPE structure is 
designed to make a bankruptcy filing less 
likely, it does not make it impossible.”

The bankruptcy court’s decision to 
deny requests for motions to dismiss 

the Chapter 11 filing of the malls will 
certainly have implications for companies 
structured as SPEs and lenders to such 
companies, says Sathy, but it’s unclear 
what those implications will be at the 
moment. “The issue of whether an entity 
can file or not file for bankruptcy in the 
context of the General Growth structures 
appears settled, but the context of the 
situation is critical in evaluating whether 
Chapter 11 is a viable option,” he says.

What Sathy does see happening, 
however, is people focusing more on what 
the relevant SPE governance documents 
say. “Any time people are dealing with 
this kind of issue, they have to deal with 
how documents are written in an attempt 
to reconcile competing interests,” he says.

including data analytics. Of the middle 
market niche, Lisa Donahue, Managing 
Director in AlixPartners’ New York office 
says, “We, as a firm, have always been in 
the middle market, but I think what you’ll 
find when there’s not the large cap deals, 
is that everybody’s now competing for the 
middle market type deals. If there’s less 
deals out there, everybody’s going to be 
looking at the same deals.”  

Another major presence in the 
turnaround business is Alvarez and 
Marsal, which has had a hand in many of 
the nation’s larger cases. Jeff Stegenga, 
Managing Director, disagrees with the 
perception that his firm is moving down 
to take middle market cases. “Since 
1983, A&M has always served the 
middle market; this is not new for our 
firm. Given the current environment, it’s 
natural for restructuring professionals 
to cast a wider net and continue to 
pursue all viable opportunities available 

in the marketplace. Larger firms will 
invariably go ‘down market,’ where 
we’ve always had a natural presence. 
Further, slower markets have propelled 
us to successfully extend our expertise to 
pockets of struggling sectors, or niches.”

Van Conway, for one, welcomes 
competition from all quarters. As Chief 
Executive Officer of Conway MacKenzie  
in Chicago, he leads a firm that recently 
opened an office in Dallas and is set to 
open another one in Los Angeles within 
the next 60 days.

“Our sweet spot is the middle market 
– companies  between $50 million and 
$4 billion. That’s where we focus our 
efforts. We can compete with the larger 
firms; we’re not playing defense here. 
There is a different skill set in the middle 
market. The skill set is not identical to the 
large firms. We’re in the bowels of the 
company, figuring out cash flows. Our 
average team is 3-4 people. Seventy-five 
percent of our professionals can run the 
job, soup to nuts.”  ¤

Scramble, from page 2
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Company Name

Metro-Goldwyn-Mayer Studios

The Great Atlantic & Pacific 
Tea Company

Blockbuster

Innkeepers USA Trust 

Protech Holdings 

Boston Generating 

Vertis Holdings

Vitro SAB de CV 

Mesa Air Group 

Local Insight Media Holdings 

Xerium Technologies 

Bosque Power Company

Neff Corp.

Garlock Sealing Technologies 

RHI Entertainment 

Industry

Arts, Entertainment & 
Recreation

Retail Trade

Rental & Leasing

Accommodation & 
Food Services

Finance & Insurance

Utilities

Information

Manufacturing

Transportation

Information

Manufacturing

Utilities

Rental & Leasing

Manufacturing 

Information

Debtor’s Counsel

Jay M. Goffman
Skadden, Arps, Slate, Meagher & Flom

Paul M. Basta
Kirkland & Ellis

Stephen Karotkin
Weil, Gotshal & Manges

James Sprayregen
Kirkland & Ellis

Jason M. Madron
Richards, Layton & Finger

D.J. Baker
Latham & Watkins

Mark A. McDermott
Skadden, Arps, Slate, Meagher & Flom

Dennis F. Dunne
Milbank, Tweed, Hadley & McCloy

Richard M. Pachulski
Pachulski Stang Ziehl & Jones

Richard M. Cieri
Kirkland & Ellis

John J. Rapisardi
Cadwalader, Wickersham & Taft

Jeff J. Marwil
Proskauer Rose

Brian S. Lennon
Kirkland & Ellis

Albert F. Durham
Rayburn Cooper & Durham

D.J. Baker
Latham & Watkins

Filing Information

Filed: November 3
New York, Southern District
Judge: Stuart M. Bernstein

Filed: December 12
New York, Southern District
Judge: Robert D. Drain

Filed: September 20
New York, Southern District
Judge: Burton R. Lifland

Filed: July 19
New York, Southern District
Judge: Shelley C. Chapman

Filed: July 29
Delaware
Judge: Christopher S. Sontchi

Filed: August 18
New York, Southern District
Judge: Shelley C. Chapman

Filed: November 17
New York, Southern District
Judge: Allan L. Gropper

Filed: December 14
New York, Southern District
Judge: Sean H. Lane

Filed: January 5
New York, Southern District
Judge: Martin Glenn

Filed: November 17
Delaware
Judge: Kevin Gross

Filed: March 30
Delaware
Judge: Kevin J. Carey

Filed: March 24
Texas, Western District
Judge: Ronald King

Filed: May 16
New York, Southern District
Judge: Shelley C. Chapman

Filed: June 5
North Carolina, Western Dist.
Judge: Craig J. Whitley

Filed: Decmber 10
New York, Southern District
Judge: Martin Glenn

Assets

$2,673,772,000

$2,531,032,000

$1,017,035,000

$1,476,000,000

More than $1 
Billion

More than $1 
Billion

More than $1 
Billion

More than $1 
Billion

$975,487,000

$796,270,000

$693,511,000

$666,658,000

$609,000,000

$585,738,000

$524,722,000



This book may be ordered by calling 888-563-4573 or by visiting www.beardbooks.com 
or through your favorite Internet or local bookseller.
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Strategies for Investing in Intellectual Property – 
Intangible Valuations, Real Returns
Author: David S. Ruder
Publisher: Beard Books
Softcover: 169 pages
List Price: $79.95

In this age of the Internet, information technology, and the interconnectedness 
of the world’s economies through globalization, intellectual property has grown 
increasingly valuable. The author, David Ruder, says it best: “whether in the form 
of trademark rights, patent portfolios, proprietary trade secrets, or other contractual 
licenses and rights, businesses are increasingly relying on their intellectual property 
assets for competitive edge – and investors have taken notice.” 

There are many kinds of intellectual property, but they all differ in important 
ways from tangible assets such as machinery and from other investments such 
as stocks or bonds. Ruder stresses, though, that an investor should not regard 
intellectual property as less valuable than other specialized types of investments. 
He also advises that while “intellectual property assets are as complex as the 
business world in general, to lump intellectual property together as a single asset 
is to misunderstand the strategic role it actually plays for businesses.” 

The value of intellectual property can vary widely: from nearly worthless 
to being the foundation of a company. Routine in-house business reports are 
examples of the former; licensing agreements for a comic-book character 
or a popular line of clothing exemplify the latter. In any event, the value of 
intellectual property should not be underestimated. The reason technological and 
pharmaceutical companies are favorites of knowledgeable investors is because of 
the intellectual property of patents on drugs and proprietary research. Microsoft 
and Intel are two companies whose intellectual property assets have enabled them 
to maintain their competitive advantage. Martha Stewart and Disney are two 
other companies whose success is largely a result of their intellectual properties.

The key to investing in intellectual property is to understand its current and 
potential value, not only with respect to the company that owns or controls it, 
but also with respect to the overall market and social environment. Ruder tells 
the reader how to do this. The book begins by surveying the different kinds of 
intellectual properties such as trademarks and copyrights. While intellectual 
properties can offer favorable investment opportunities, Ruder warns that it is 
an illiquid property and that, unlike stocks, bonds, gold, natural resources, and 
other traditional investments, its monetary value is not widely agreed upon nor 
is it founded on something tangible such as underlying assets or a financial track 
record. Because of this, “monetizing intellectual property assets is not necessarily 
straightforward or intuitive, and traditional investment approaches are insufficient.” 
Nonetheless, as with traditional investments, there are strategies to minimize 
risk and maximize profit of intellectual property. Primary investment strategies 
discussed in this book are equity, arbitrage, and securitization. Ruder explains 
how these strategies can be applied to intellectual properties and how they can 
be modified to best take advantage of a particular characteristic of the property. 
Analytical tools are supplied as applicable.  ¤

David	S.	Ruder	comes	to	intellectual	property	from	a	background	in	investment	
banking,	law,	and	entrepreneurialism.

challenging to collect on that tranche of debt.”
Alternative collateral pledges are designed 

to address one of the major challenges lenders 
have faced: sharply reduced cash flow and the 
subsequent decline in the values of properties. 
“One thing borrowers can do to get lenders 
comfortable with continuing to extend a 
loan or offer borrower-friendly terms is to 
offer additional collateral to secure the loan,” 
says Frost. “In doing so, the collateral that is 
securing the loan becomes more robust.”

Another option, which has just recently 
gained traction, says Frost, is the joint venture. 
“A lender places a loan in a new vehicle like an 
LLC, then new equity comes in to contribute 
capital,” says Frost. “That allows the lender 
to get a partial payout and thus take some 
of the risk off the table while retaining some 
potential upside down the road in the event of 
a recovery.”

One more option – less frequently used 
but much discussed, according to Frost – is 
converting debt to equity or securing a hope 
note. “The idea is that in the short term the 
borrower is seeking to relieve some of its 
debt service burden,” says Frost. “Converting 
debt to equity offers the lender some hope of 
collecting down the road to the extent things 
have improved.”

Frost says the willingness of clients to 
explore options like these gives him the 
sense that conditions are starting to improve. 
“Investors used to be concerned that they were 
catching a falling knife in terms of valuation, 
but that concern has largely dissipated,” he 
says. “Valuations have improved in some of 
the top 10 markets like New York, Boston, and 
Chicago, and that has basically made lenders 
feel a little more comfortable about starting 
to transact.”

Frost notes, however, that the market 
appears bifurcated. “I’m seeing the top 10 
markets do fairly well in terms of valuation and 
lending, but other markets are having a very 
difficult time, with valuations remaining low 
and lending remaining challenging,” he says.

He also notes that while $275 billion of 
distressed real estate has already hit market, 
only 25 percent of it has been restructured. 
“Until a quarter or two ago, not much was 
getting done in terms of transactions, so while 
we’ve started to see some momentum, it’s all 
pretty new,” he says. “We’re still talking about 
a huge amount of distressed real estate on the 
market.”

He also notes that complicating matters 
is the fact that an estimated $225 billion in 
commercial mortgage maturities are set to 
occur in 2013. 

“There’s a lot more restructuring to be 
done,” he says.  ¤
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Successful Restructurings – 2010
 
Debtor

Chemtura 
Corporation

Extended 
Stay 

General 
Growth 
Properties

LyondellBasell 
AF S.C.A

Metro-
Goldwyn-
Mayer 
Studios

Reader’s 
Digest

Smurfit-Stone 
Container 
Corporation

Spansion

Tronox 

Vertis 
Holdings

Comments

One of the largest specialty chemical companies in the U.S. successfully resolved 
billions of dollars in asserted environmental and mass tort claims, ultimately paying 
all creditors (including approximately $1.5 billion in funded debt) in full and deliv-
ering value to pre-bankruptcy equity holders.Within 60 days of ringing the open bell 
on the NYSE, company’s stock is trading at a 20% premium to its initial listed price.

Largest Chapter 11 case ever filed by a U.S. hotel owner. Sixteen-month restructuring 
process involved five different reorganization plans and a prolonged bidding war 
between two private equity consortiums. $3.9 billion sale of hotel chain to private 
equity consortium allowed company to emerge from bankruptcy with an ongoing 
business, preserving 9,000 jobs and reducing its debt by nearly $5 billion

Among the largest – $27.3 billion in debt – and most complex restructurings ever. 
Notable for creditors being paid in full; equity holders receiving substantial return; 
the first Chapter 11 debtor to relist on the NYSE prior to emergence from bankruptcy.
In less than one year, GGP confirmed and consummated plans of reorganization 
for 262 project-level GGP debtors, restructuring approximately $15 billion in debt 
and involving 108 loans across 144 properties.

Successful reorganization of the third largest chemical company in the world was 
achieved within 16 months with record DIP financing ($8.1B). Reorganized entity 
has improved capital structure ($18B debt reduction) and reduced cost structure, 
shedding in excess of $1B in costs.

After defeating corporate raider Carl Icahn in contentious 11th-hour hostile takeover 
attempt, MGM won support for its reorganization plan from approximately 96 
percent of its secured lenders. MGM’s prepack recapitalized the entire worldwide 
business, allowing the studio to continue to make classic films, including the widely 
discussed next round of Hobbit and James Bond films.

Successfully emerged from Chapter 11 in February 2010 with $40 million higher 
EBITDA, $1.6 billion lower debt, and saving 3,000 jobs. As a further sign of how 
successful Reader’s Digest’s restructuring was, it was able to refinance its exit 
facility through a high-yield offering immediately after exiting from Chapter 11, 
becoming the first company to accomplish this in five years.

Second largest manufacturer of paperboard and paper-based packaging products 
in North America. Well-orchestrated Chapter 11 process in which value of the 
enterprise was preserved and maximized for the benefit of shareholders while 
balance sheet was restructured. Over $2 billion of unsecured debt converted to 
95.5% of the equity of the reorganized company.

Filed bankruptcy with $30 million in cash and bonds trading at 30% par. Quick 
turnaround achieved by controlling cash, shutting down unprofitable businesses, 
and restructuring expenses to align company to its lower revenues resulted in over 
$300 million in cash by November 2009 and bonds trading at 129% par. Exited 
bankruptcy in May 2010 with significant recovery to creditors.

Reorganization plan resolved billions of dollars in legacy environmental and tort 
liabilities. Company’s environmental settlement one of the largest in bankruptcy 
history, covering more than 2,800 sites around the country. Bankruptcy judge 
applauded plan as an “extraordinary achievement,” noting that restructuring was 
“in the best traditions of Chapter 11.”

Under reorganization plan, Vertis will swap roughly $495.1 million owed to second-
lien noteholders for 96.25% of new common stock and the chance to participate 
in a $100 million private placement of 10 million new shares. Holders of senior 
pay-in-kind notes owed $258.4 million will receive the remaining 3.75%. This 
transaction is the first-ever “double-prepack-merger.”

Restruct. Firm

Daniel Aronson, Sachin Lulla
Lazard Freres & Co.
Ray Dombrowski, Ralph 
Schipani, Julie Hertzberg

Alvarez & Marsal
New York, NY

Lazard Freres & Co.
New York, NY

Ken Buckfire, Ronen Bojmel
Miller Buckfire
James Mesterharm, John 
Dischner

AlixPartners
New York, NY

Kevin McShea, Becky Roof
AlixPartners
New York, NY

Navid Mahmoodzadegan, 
Rob Flachs, Carlos Jimenez

Moelis
New York, NY

Ken Buckfire
Miller Buckfire & Co
Larry Young
AlixPartners
New York, NY

Samuel Star
FTI Consulting
New York, NY
(FA for Creditors’ Committee)

John. P. Brincko
Sitrick Brincko Group
Santa Monica, CA 
Peter Kaufman, Henry 
Owsley, David Herman

Gordian Group
New York, NY

Todd Snyder, Homer Parkhill, 
Jay Johnson, Tyler Alexander

Rothschild
Jeff Stegenga, Gary Barton, 
Ryan Omohundro

Alvarez & Marsal
New York, NY

Randall Eisenberg
FTI Consulting
New York, NY

Lead Counsel

Richard Cieri, Natasha 
Labovitz, Craig Bruens 

Kirkland & Ellis
New York, NY

Marcia Goldstein, 
Jacqueline Marcus
Weil, Gotshal & Manges
New York, NY

Marcia Goldstein, Gary 
Holtzer

Weil, Gotshal & Manges
New York, NY
James Sprayregen, Anup 
Sathy, Chad Husnick

Kirkland & Ellis
Chicago, IL

George Davis
Cadwalader, Wickersham 
and Taft 

New York, NY

Jay Goffman, Nick 
Saggese

Skadden, Arps, Slate, 
Meagher & Flom

New York, NY; Los 
Angeles, CA

Jamie Sprayragen, Paul 
Basta, Nicole Greenblatt

Kirkland & Ellis 
New York, NY

James Conlan
Sidley Austin
Chicago, IL
(Debtor) 
Thomas Moers Mayer, 
Robert Schmidt

Kramer Levin Naftalis & 
Frankell

New York, NY
(Creditors’ Committee)

Michael Lurey, Gregory 
Lunt, Peter Devereaux

Latham & Watkins
Los Angeles, CA

Richard Cieri, Jonathan 
Henes, Patrick Nash, 
Nicole Greenblatt

Kirkland & Ellis 
New York, NY

Seth Jacobson, Mark 
McDermott, Ken Ziman

Skadden, Arps, Slate, 
Meagher & Flom

Chicago, New York
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Gnome de Plume
Practicing Law
by	Christopher	Beard

Some months ago	The	Wall	Street	Journal reported there were 44,000 law graduates out 
of work. That seemed a huge number to me, even with the financial crisis, so I eagerly read 
the recent article in the Sunday	New	York	Times titled “Is Law School a Losing Game? “
The	Times	built the piece around the struggles of one young lawyer unable to earn the 

minimum income needed to service his non-dischargeable law school student loans of 
$250,000. He needs an annual income of at least $60,000, and he has no prospects. That 
is a nightmare for any individual, and is no door to a normal life.
The	Times was bemoaning the plight of the unemployed lawyers, suggesting they’re 

unfairly being held accountable. I don’t buy the Dr. Phil stuff. Law school graduates are 
adults and need to take responsibility for their actions. If you plan to heavily invest time 
and money to be a lawyer and practice, you must make judgments about your ability and 
willingness to compete and your prospects. Those decisions are not any different than 
those required in any other business or venture.

 I did, however, find the conduct of the law schools highly inappropriate, but not 
necessarily the cause of the difficulties. 

Law schools are extremely profitable businesses for universities. There are no labs 
or equipment, and the classes are large. The tuition at lesser law schools can be up to 
$43,000 per year, and the government will finance the student. Incremental tuitions pass 
through to the net. It’s a good business.

An important, if not the most important, element in recruiting students is the very 
influential U.S.	News	and	World	Report annual ranking of law schools. A major factor in 
the ranking is “graduates known to be working nine months after graduation,” which was 
reported to be 93 percent in the last listing. A graduate is counted as working even if he has a 
job that doesn’t require a law degree like flipping burgers. Counted among those working are 
those who could not be located. Also counted as working is anybody working on February 
15. Last year, Georgetown Law created new jobs in the admissions office at $20 per hour 
starting February 1 and lasting six weeks. The law schools provide the statistics, and there 
is no confirmation by the magazine, a system blessed by the American Bar Association.

The law schools, including many below the top 40, report that the median starting 
salary of graduates in the private sector is $160,000. The author says “that seems highly 
unlikely, given that Harvard and Yale, at the top of the pile, list the exact same figure.” 
I’d call that lying.

The claims, repeated in other marketing materials like brochures and websites, are 
proving so embarrassing that the law schools are feeling pressure and a need to respond.

Steven Greenberger, a dean at the DePaul College of Law, replied “Who’s to say to 
any particular student, ‘You won’t be the one to get the $160,000-a-year job.’” He goes 
on to recommend a mandatory warning that every student taking the LSAT must read 
– something like, “Law school tuition is expensive and here is what the actual cost will 
be, the job market is uncertain, and you should carefully consider whether you want to 
pursue this degree.”

Some kind soul at DePaul should unplug his phone.  ¤
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General Growth, from p. 4

As a result, Sathy does see SPE 
governance documents changing as a 
result of the General Growth decision. 
“The market is like a pendulum,” 
he says. “In many respects, many of 
General Growth’s loan documents 
were very borrower-friendly, because 
the loans were made when borrowers 
like General Growth had more leverage 
in negotiations. Today’s documents are 
becoming more lender-friendly. But 
regardless of whether the documents 
are borrower- or lender-friendly, the 
core principle of any decision to file or 
not to file for bankruptcy will focus on 
what the documents say.”

Sathy notes that, as a result of 
General Growth, there’s now a better 
balance of expectation between 
borrowers and lenders and the 
opportunity for negotiation depending 
on where the markets are. “Issues like 
who appoints an SPE’s independent 
directors, what their qualifications are, 
and whose interests they can consider 
in making a decision to file or not to 
file are being reconsidered,” he says.

Perhaps most important, says Sathy, 
is that, as a result of General Growth, 
SPEs may now more easily restructure 
without going through the bankruptcy 
process. “You can now replicate the 
General Growth solution without a 
bankruptcy because you know what 
the results of a bankruptcy would be, so 
you can create a baseline for achieving 
it,” he says. “In fact, Judge Gropper 
actually made the observation that 
now that SPE governance documents 
are better understood, you can actually 
find a solution without the friction and 
cost of a bankruptcy.”

“Going forward, people will always 
want to create structures they believe 
have the illusion of being bankruptcy-
proof, and will look at what we did 
that allowed the judge to rule that 
we could file in an attempt to tighten 
those things up,” says Mesterharm. 
“But I think General Growth did send 
a message that no company should be 
denied the right to a Chapter 11 filing 
in order to reorganize. That’s what our 
system is set up for: to rehabilitate and 
maximize value.”   ¤


