
Focus on Ethics
New Developments Affect All Restructuring Pros
by Dave Buzzell

Jack Butler, Partner at Skadden, Arps, Slate, Meagher & Flom, put it plainly: An era of 
new ethics regulation has arrived and it would be a mistake for anyone in the restructuring/
distressed investing community to take it lightly. Butler moderated a panel entitled 
“Navigating Ethical Challenges in Contested Restructurings: When Stakeholders Employ 
Ethics as a Sword” at the recent Distressed Investing 2011 Conference held on November 
28, 2011, in New York City. Panel participants were Van Conway, Chief Executive Officer 
of Conway MacKenzie; Ted Gavin, Principal at NHB Advisors; Michael Feder, Managing 
Director at AlixPartners; and Lois Lupica, Maine Law Foundation Professor of Law at the 
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Lessons from Lothian
Court Conflicted on Recharacterizing Debt as Equity
by Julie Schaeffer

A bankruptcy court has the authority to recharacterize debt as equity, according to 
the Fifth Circuit’s ruling in the Lothian Oil bankruptcy – but while the court joined the 
majority of appellate courts that have ruled on this issue, it departed from other courts 
in its analysis.

“Lothian is both a timely reminder to investors of the risk of debt recharacterization 
and also a new twist to its legal grounding and application that places emphasis on state 
law distinctions between debt and equity,” says Richard Hahn, co-chair of Debevoise & 
Plimpton LLP’s bankruptcy and restructuring group.

In 2005, Lothian Oil and Israel Grossman, a non-insider, entered into a handwritten 

The Year in Review
Five Pros Weigh in on the Trends that Dominated 2011
by Julie Schaeffer

2011 was déjà vu for the restructuring world, with debt maturity practices that were 
prevalent before the financial crisis (such as covenant-lite loans, payment-in-kind (PIK) 
toggle notes, and dividend recapitalizations) making a comeback. But some new trends 
also arose, such as the continued growth in accelerated bankruptcies and the possibility 
of municipal defaults. To gain a better perspective of 2011, we asked a number of 
restructuring professionals to define the themes of the year that is now behind us. 

1. A challenging environment. The U.S. economy did not experience a robust recovery 
in 2011, and as a result the restructuring industry seemed to experience a momentary pause, 
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with many restructuring firms seeing 
excess capacity. “The robust equity and 
debt markets prior to 2008 allowed many 
distressed businesses to be easily sold 
and/or recapitalized,” says Holly Etlin, 
managing director at AlixPartners, LLP. 
“This does not exist today.” However, 
Etlin notes that restructuring activity 
has recently increased, particularly in 
the middle-market sector. Jeff Beard, a 
managing director at Huron Consulting 
Group, agrees, saying the year was “OK, 
but not great.” As he explains, “Like 
everyone, we had a somewhat slow 
summer, but since mid-October activity 
seems to be picking up.” 

2. Faster, faster, faster. According to 
research by AlixPartners, 52 percent of 
large and middle-market companies filing 
for Chapter 11 in 2010 sought accelerated 
bankruptcies, such as pre-packs, up from 
21 percent in 2009. The same appears to 
be the case in 2011. 

“It took a long time to convince people 
to do restructurings in a quicker, more 
efficient way, but that’s how it’s being 
done now. We’ve essentially changed 
restructuring from an inefficient, multi-
year process to a quick, cost-efficient 
business transaction,” says Jay Goffman, 
global head of corporate restructuring for 
Skadden, Arps, Slate, Meagher & Flom 
LLP, who was an early user of the prepack. 
“We’re seeing fewer traditional Chapter 11 
cases and more prepacks or out-of-court 
restructurings – with backup prepacks to 
force people to tender into the out-of-court 
deal.” The reason is unclear, though it 
has been postulated that it’s the changing 
makeup of capital structures. In 2011, 
more private owners, such as hedge funds, 
took on ownership, often via controlling 
positions, in corporate debt. Regardless, 
accelerated bankruptcies are here to stay, 
according to those surveyed for a July 2011 
report by AlixPartners, “What’s Ahead in 
the World of Restructuring and Distressed 
Debt?” Ninety-seven percent of survey 
respondents said they believe accelerated 
bankruptcies are now a permanent part 
of the restructuring landscape – and 67 
percent think at least one half of all filings 
next year will be accelerated.

3. Industries in distress. According 
to the AlixPartners survey, the industries 
facing the most distress in the second half 

loan agreement. Under that agreement, 
Grossman provided Lothian Oil with 
financings that were characterized as 
loans by both parties. However, the so-
called loans did not specify an interest 
rate, lacked fixed repayment terms, and 
provided that Grossman would be repaid 
through royalties as well as the proceeds 
of an expected equity placement.

Two years later, when Lothian filed 
for bankruptcy, Grossman filed proofs of 
claim and sought a judicial determination 
of the amount owed to him under the 
agreements. At that time, Lothian disputed 
those claims, claiming that Grossman’s 
loans were actually equity investments.

The bankruptcy court agreed with 
Lothian, applying the doctrine of debt 
recharacterization to “recharacterize” 
Grossman’s claims as equity interests. 

Recharacterization, in essence, 
converts a claim against an estate into 
an equity interest. “Recharacterizing 
a creditor claim as an equity interest 
subordinates the claim to all other 
debt claims against the estate,” says 
Ron Meisler, a corporate restructuring 
partner in Skadden’s Chicago office. 
“The effect is thus similar to equitable 
subordination under 11 U.S.C. § 510(c), 
but the two remedies require different 
analysis: equitable subordination is 
a bankruptcy remedy that focuses on 
inequitable conduct by a claimant, 
whereas recharacterization analysis, 
which is originated in tax law, examines 
the structure of a transaction to determine 
whether it is more properly classified as a 
debt or equity transaction.”

When Grossman appealed, the district 
court reversed on the grounds that the 
debt recharacterization doctrine could not 
be applied to the claims of a non-insider 
creditor. This was somewhat a departure 
from the past approach of the Fifth Circuit 
rulings, which had previously followed 
a multifactor test for distinguishing 
between debt and equity. “The district 
court departed from precedent because 
it believed that there existed a per se rule 
that the recharacterization analysis only 
applied to creditors who are insiders,” 
says Meisler. “It based its opinion on its 
own survey of the law, which found no 
previous cases in which a non-insider 
creditor had its debt claim recharacterized 
as equity. The court further rationalized its 
conclusion by reasoning that many of the 

University of Maine Law School.
“A lot is going on in ethics, both in 

and out of bankruptcy courts, that affects 
all of you, regardless of whether you 
are a distressed investor, restructuring 
professional, or lawyer,” Butler told 
conference attendees. He said it’s the 
most “noise” he has heard since the days 
of Watergate. 

After yet another financial crisis, the din 
is unsurprising. The public perception is 
that everyone is out for themselves, more 
interested in stripping out equity, rather 
than building it. Within a decade, two 
pieces of legislation have been enacted 
– the Sarbanes-Oxley Act and the Dodd-
Frank Act – that have raised the stakes on 
corporate misbehavior.

Butler defines ethics as “common rules 
that allows systems to operate fairly.” 
Systems are failing in part because the 
boundary between ethical and unethical 
behavior has become blurred. Lawyers are 
finding creative ways to take advantage 
of laws that have become more complex. 
“There’s been a bending and stretching in 
the bankruptcy area,” warned Butler. 

A turnaround professional for 37 years, 
Conway said that ethical standards are 
needed in his field. “Lawyers are bound 
by legal rules, but anyone can get into the 
turnaround business. We welcome rules 
because [at present] you don’t have to be 
licensed, there’s no oversight body.”

Gavin and Feder seconded Conway’s 
call for more robust ethical guidelines 
for turnaround professionals. Gavin said 
that his firm stresses ethics and requires 
anyone it hires to adhere to the Turnaround 
Management Association’s code of ethics. 
Feder said that, with offices around the 
world, AlixPartners found it challenging 
to “extend the firm’s moral fiber across 
the pond.” Both men said, however, that 
TMA’s code of ethics is not easily found on 
the organization’s web site and only covers 
the least common denominator.

Butler pointed out that there is nothing 
unethical about being capitalist and 
engaging in practices like trading claims 
or buying high and selling low. Problems 
arise when the “connectivity” that binds 
all the stakeholders in restructuring is 
exploited by incomplete disclosure. 
“Ethical problems are avoided when the 
scope of the engagement is spelled out,” 
said Butler. “If questions like to whom do 
we owe loyalty or to whom do we owe 
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Who’s Who in Solyndra LLC
by Francoise C. Arsenault

Research Report

Solyndra LLC, which is headquartered 
in Fremont, California, was founded 
in 2005 by Christian Gronet as Gronet 
Technologies (the name was changed 
to Solyndra in early 2006).  The 
company manufactured photovoltaic 
solar panels constructed of tube-shaped 
modules rather than traditional flat 
modules. Designed for commercial rooftop 
mounting, the company’s thin-film solar 
panels were distributed primarily in North 
America and Europe. Solyndra customers 
included solar system integrators and 
roofing materials manufacturers. Revenues 
in 2010 of $142 million resulted in a net 
loss for the company of approximately 
$329 million. 

Solyndra operations were financed in 
part with a $535 million loan conditionally 
guaranteed by the U.S. Department of 
Energy as part of the 2009 stimulus 
package to spur alternative energy growth. 
The federal funding, along with private 
capital venture funding of more than 
$1 billion, was used by Solyndra to 
finance the construction of a new state-
of-the art robotic production facility in 
Fremont, California. The facility opened 
in September 2010 and production began 
in January 2011. Operations were halted 
in August, however, because of the lack of 
new financing. 

On September 6, 2011, Solyndra LLC 
and 360 Degree Solar Holdings, Inc. 
filed for Chapter 11 reorganization in the 
United States Bankruptcy Court for the 
District of Delaware. Simultaneous with 
the bankruptcy filing, Solyndra laid off 
almost all of its 1,100 employees and shut 
down all operations and manufacturing. 
The court approved up to $4 million in DIP 
financing from Argonaut Ventures I, which 
has a 39 percent stake in Solyndra’s parent 
company, and Madrone Partners LP, a 
private investment firm. In its Chapter 11 
petition, Solyndra listed approximately 
$859 million in assets and $749 million 
in liabilities at the start of 2011. 

Analysts have cited a number of reasons 
for the failure of Solyndra, including 
poor decision making on the part of the 
company’s executives and alleged misuse 

of funds. Other factors involved in the 
failure include the plummeting price of 
silicon, which resulted in the company 
being unable to compete with more 
conventional solar panel manufacturers, 
and the flooding of the market by goods 
from Chinese manufacturers, which 
pushed down the price of solar equipment.

According to billing papers filed with 
the court by special counsel for Solyndra 
on December 9, a federal grand jury has 
been investigating the company for at 
least 2 months. Solyndra also is being 
investigated for possible fraud by the FBI.

The remaining surplus capital and 
manufacturing assets of Solyndra will be 
auctioned off on December 13-14, 2011 
(non-core assets) and January 25-26, 
2012 (main manufacturing assets). In 
November, a first auction of Solyndra’s 
non-core assets generated approximately 
$6.2 million.

The Debtor
Christian Gronet is the Chairman of 

the Board of Solyndra. Brian Harrison 
was the President, Chief Executive Officer, 
and a Director (he resigned on October 14). 
William G. Stover, Jr. is a Senior Vice 
President and the Chief Financial Officer. 
John Gaffney is Corporate Counsel. 
Benjamin Bierman is the Executive Vice 
President for Operations and Engineering. 

Pachulski Stang Ziehl & Jones LLP 
is serving as bankruptcy counsel. The team 
includes Richard M. Pachulski, a partner 
in the Los Angeles office, Scotta E. 
McFarland, of counsel in the Los Angeles 
office, Bruce Grohsgal and Curtis A. 
Hehn, partners in the Wilmington office, 
and Debra I. Grassgreen, Maxim B. 
Litvak, and Joshua M. Fried, partners 
in the firm’s San Francisco office.

K&L Gates LLP is acting as special 
counsel to Solyndra for ongoing federal 
criminal investigations. Jeffrey L. 
Bornstein and Mikal J. Condon, partners 
in the San Francisco office, direct the work.

McDermott Will & Emery LLP is 
serving as the special counsel with regard 
to ongoing governmental investigations. 
David D. Ransom, a partner in the firm’s 
Washington, D.C. office and William F. 

Weld, of counsel in the New York office, 
are working on the case.

The Berkeley Research Group, 
LLC is providing restructuring advisory 
services. R. Todd Neilson, a director with 
the firm, is serving as the CRO of Solyndra 
and leads the engagement. 

Imperial Capital LLC is serving 
as the financial advisor and investment 
banker to Solyndra. The team includes 
Eric R. Carlson and Jason Thomas, 
managing directors, Monte Green, a vice 
president, and Arthur Phillips, an analyst.

Heritage Global Partners, Counsel 
RB Capital, LLC, Hilco Industrial, LLC, 
and the Branford Group, Inc. are acting as 
the sales agent and auctioneers for Solyndra 
assets. Ross M. Dove, a managing partner 
with Heritage Global Partners, Ian S. 
Fredericks, a vice president and assistant 
general counsel of Hilco Trading, LLC, 
and Adam Reich and Jonathan Reich, 
co-CEO’s of Counsel RB Capital, LLC, 
are working on the engagement.
The Official Committee of Unsecured 

Creditors
The Committee includes Schott North 

America, Inc.; MGS Manufacturing 
Group, Inc.; Certified Thermoplastics 
Co. Inc.; West Valley Staffing Group; 
Plastikon Industries Inc.; VDL Enabling 
Technologies Group; and Peter M. 
Kohlstadt.

Blank Rome LLP is acting as the 
counsel to the Committee. Bonnie Glantz 
Fatell and Thomas E. Biron, partners, are 
working on the case.

BDO Consulting is serving as the 
financial advisor to the Committee and 
BDO Capital Advisors, LLC is providing 
investment banking services. The BDO 
team includes David E. Berliner, a 
partner in the New York office, Jeffrey R. 
Manning, a managing director in the New 
York office, William V. Giovanniello, a 
director, and Howard Weber, a manager.

The Trustee
The U.S. trustee is Roberta A. 

DeAngelis.
The Judge

The judge is the Honorable Mary F. 
Walrath.  ¤
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Turnaround Management 
Association

2012 TMA Distressed Investing 
Conference

January 18-20, 2012
The Cosmopolitan of Las Vegas 
Las Vegas, NV
Contact: www.turnaround.org

Association of Insolvency and 
Restructuring Advisors and the 
New York Institute of Credit

7th Annual NYIC/AIRA Joint 
Bankruptcy & Restructuring Event

January 25-25, 2012
Arno Ristorante, New York, NY
Contact: www.aira.org

Association of Insolvency and 
Restructuring Advisors

VALCON 2012
February 22-25, 2012
Four Seasons Hotel
Las Vegas, NV 
Contact: www.aira.org

National Association of Bankruptcy 
Trustees

2012 Spring Seminar
March 30-31, 2012
The Venetian/Palazzo
Las Vegas, NV
Contact: www.nabt.com

Turnaround Management 
Association

TMA 2012 Spring Conference
April 3-5, 2012
Grand Hyatt Atlanta
Atlanta, GA
Contact: www.turnaround.org

American Bankruptcy Institute 
30th Annual Spring Meeting
April 19 – 22, 2012
Gaylord Resort & Conference Center
National Harbor, MD 
Contact: www.abiworld.org

American Bankruptcy Institute 
14th  Annual  New York Ci ty 

Bankruptcy Conference
May 9, 2012
Marriott Marquis New York
New York, NY
Contact: www.abiworld.org
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confidentiality are not addressed, then it 
becomes fodder in litigation.”

Lupica concurred, saying that such issues 
as loyalty, confidentiality, and interest must 
be clear in the restructuring professional’s 
mind and the client’s mind at the start of 
an engagement. “Bankruptcy is a dynamic 
process and within this dynamic process, 
some connections rise to the level of differing 
interests, material adverse interests, shifting 
conflicts, morphing conflicts, and arising 
conflicts. Connections arising to level of 

conflict can be addressed by disclosure.”
“Much of an ethical system is based on 

disclosure,” added Butler. “If we tell each 
other about our connections and how they 
mature over time, we give people the ability 
to behave in ways appropriate to them.”

“Ethics is a system of principles. It’s not 
black and white,” he continued. “Because 
it is fluid depending on the transaction, 
disclosure is important.”

“Any time you wonder if disclosure is 
important, ask yourself will other parties act 

Lessons, from page 2

factors in the multi-part recharacterization 
test were “irrelevant or inapplicable in the 
case of a non-insider creditor.”

Enter the Fifth Circuit, which agreed 
with the bankruptcy court and Lothian, 
holding that Grossman’s claim should be 
recharacterized as equity. 

The Fifth Circuit’s decision wasn’t 
surprising: Other circuit courts have approved 
debt recharacterization. In doing so, however, 
the Fifth Circuit departed from other courts in 
its analysis of the statutory predicate.

According to Hahn, other courts have 
approved debt characterization on one of 
two grounds. Some courts have relied on 

the bankruptcy court’s equitable power, 
from section 105(a) of the Bankruptcy 
Code, to “issue any order…necessary or 
appropriate to carry out the provisions of” 
the Bankruptcy Code. Other courts have held 
that debt recharacterization is implicit in the 
court’s power to equitably subordinate claims 
under section 510(c) of the Bankruptcy Code. 

This reasoning has received considerable 
criticism, says Hahn, with “critics both on 
and off the bench noting that section 105(a) 
powers are limited to implementation of 
the specific provisions elsewhere in the 
Bankruptcy Code, and that the remedy of 
debt recharacterization – which subordinates 
a claim to a level pari passu with equity 

of 2011 year were retail, restaurants and 
food service, and commercial real estate. 
Packaging, health care, energy, consumer 
products, and financial services also received 
votes. That’s certainly understandable: The 
slow economic recovery has been challenging 
for industries relying on consumer spending, 
as well as those that upstream or downstream 
from the consumer, such as packaging and 
transportation. 

Automotive was one industry that 
didn’t receive votes, which Beard says 
runs counter to his experience. Most of his 
work is related to the automotive industry, 
where he tends to draw interim management 
roles, and he found the industry troubled 
in 2011. Surviving suppliers have done a 
good job of shrinking their overhead, he 
says, but it is yet to be seen if they can 
incur additional costs and make significant 
investments in capital equipment “without 
a materially higher level of support from 
their customers than they received in the 
past.” The AlixPartners report agrees, noting 
that “we find it surprising that automotive 

fell totally off the list, given that it’s not at 
all clear that all auto suppliers have done 
as much restructuring as they need to, 
especially to survive what seems to be a 
very bumpy economy and auto market for 
that highly complex industry.”

4. More global restructurings. According 
to Goffman, accelerated bankruptcies 
became more popular all over the world in 
2011. “Other countries are figuring out what 
we’ve been doing for 25 years,” he says. “In 
the United Kingdom, they’re doing schemes 
of arrangement, which aren’t dissimilar to 
prepacks – and it’s not just U.K. companies; 
it’s companies all around Europe that have 
their center of main interest in the United 
Kingdom. We have even done this in 
Australia, which doesn’t have a Chapter 11 
statute. Practitioners around the world are 
beginning to understand these concepts and 
import them.” 

5. Dodging the bullet with municipal 
defaults. A highly publicized discussion 

continued on page 8
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Special Report

¤

Largest Chapter 11s – 2011
 
Company Name

MF Global Holdings Inc. 

AMR Corp. 

Dynegy Holdings 

Newpage Corp. 

MSR Resort Golf Course 

General Maritime Corp. 

Borders Group Inc. 

Lee Enterprises 

Solyndra 

R.E. Loans 

Nebraska Book Company 

William Lyon Homes 

Barnes Bay Development 

Omega Navigation  
Enterprises 

Seahawk Drilling

Industry

Industry
Finance & Insurance

Transportation & 
Warehousing

Utilities

Manufacturing

Arts, Entertainment & 
Recreation

Transportation & 
Warehousing

Retail Trade

Information

Manufacturing

Finance & Insurance

Retail Trade

Construction

Accommodation & 
Food Services

Transportation & 
Warehousing

Mining

Debtor’s Counsel

J. Gregory Milmoe
Skadden, Arps, Slate, Meagher & Flom
New York, NY

Stephen Karotkin
Weil Gotshal & Manges 
New York, NY

Matthew Clemente
Sidley Austin
Chicago, IL

Martin Bienenstock
Dewey & LeBoeuf
New York, NY

Paul Basta
Kirkland & Ellis
New York, NY

Adam Rogoff
Kramer Levin Naftalis & Frankel 
New York, NY

David Friedman
Kasowitz Benson Torres & Friedman
New York, NY

Larry Nyhan
Sidley Austin
Chicago, IL

Richard Pachulski
Pachulski Stang Ziehl & Jones
Wilmington, DE

Holland O’Neill
Gardere Wynne Sewell
Dallas, TX

Marc Kieseistein
Kirkland & Ellis
New York, NY

Richard Pachulski
Pachulski Stang Ziehl & Jones
Wilmington, DE

Charles Gibbs
Akin Gump Strauss Hauer & Feld
Dallas, TX

Jason Cohen
Bracewell & Giuliani
Houston, TX

Berry Spears
Fulbright & Jaworski
Austin, TX

Filing Information

Filed: October 31
New York, Southern District
Judge Martin Glenn

Filed: November 29
New York, Southern District
Judge Sean Lane

Filed: November 7
New York, Southern District
Judge Cecelia Morris

Filed: September 7
Delaware
Judge Kevin Gross

Filed: February 1
New York, Southern District
Judge Sean Lane

Filed: November 17
New York, Southern District
Judge Martin Glenn

Filed: February 16
New York, Southern District
Judge Martin Glenn

Filed: December 12
Delaware
Judge Kevin Gross

Filed: September 6
Delaware
Judge Mary Walrath

Filed: September 13
Texas, Northern District
Judge Barbara Houser

Filed: June 27
Delaware
Judge Peter Walsh

Filed: December 19
Delaware
Judge Christopher Sontchi

Filed: March 17
Delaware
Judge Peter Walsh

Filed: July 8
Texas, Southern District
Judge Jeff Bohm

Filed: February 11
Texas, Southern District
Judge Richard Schmidt

Assets

$41,046,594,000 

$24,719,000,000 

$13,765,000,000 

$3,400,000,000 

$2,200,000,000 

$1,718,598,000 

$1,280,000,000 

$1,150,000,000 

$854,050,000 

$713,622,000 

$657,216,000 

$593,527,000 

$531,000,000 

$527,600,000 

$504,897,000 



This book may be ordered by calling 888-563-4573 or by visiting www.beardbooks.com. This 
book and other Beard books are also now available in digital format at a discounted price from 

Google Books at books.google.com.
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Worth Reading Year in Review, from page 4

Risk, Uncertainty and Profit
Author: Frank H. Knight
Publisher: Beard Books
Softcover: 381 pages
List Price: $34.95

The tenets Frank Knight set out in this book have become an integral part of 
modern economic theory. Still readable today, it was included as a classic in the 1998 
Forbes reading list. In it, he examines the relationship between knowledge on the 
part of entrepreneurs, and changes in the economy. He quite famously distinguished 
between two types of change: risk and uncertainty. He defined risk as randomness with 
knowable probabilities, and uncertainty as randomness with unknowable probabilities. 
Risk, he said, arises from repeated changes for which probabilities can be calculated 
and insured against, such as the risk of fire. Uncertainty rises from unpredictable 
changes in an economy, such as resources, preferences, and knowledge – changes that 
cannot be insured against. Uncertainty, he said, “is one of the fundamental facts of life.”

One of the larger issues of Knight’s time was how the entrepreneur, the central figure 
in a free enterprise system, earns profits in the face of competition. It was thought that 
competition would reduce profits to zero across a sector because any profits would 
attract more entrepreneurs into the sector and increase supply, which would drive 
prices down, resulting in competitive equilibrium and zero profit.

Knight argued that uncertainty itself may allow some entrepreneurs to earn profits 
despite this equilibrium. Entrepreneurs, he said, are forced to guess at their expected 
total receipts. They cannot foresee the number of products they will sell because 
of the unpredictability of consumer preferences. Still, they must purchase product 
inputs, so they base these purchases on the number of products they guess they will 
sell. These factors are all uncertain and impossible to know. Profits are earned when 
uncertainty yields higher total receipts than forecasted total receipts. Thus, Knight 
postulated, profits are merely due to luck. Such entrepreneurs who “get lucky” will try 
to reproduce their success, but will be unable to because their luck will eventually turn.

At the time, some theorists were saying that when this luck runs out, entrepreneurs 
will then rely on and substitute improved decision making and management for their 
original entrepreneurship, and the profits will return. Knight saw entrepreneurs as 
poor managers, however, who will in time fail against new and lucky entrepreneurs. 
He concluded that economic change is a result of this constant interplay between 
new entrepreneurial action and existing businesses hedging against uncertainty by 
improving their internal organization.

Knight has been called “among the most broad-ranging and influential economists 
of the twentieth century” and “one of the most eclectic economists and perhaps the 
deepest thinker and scholar American economics has produced.” He stands among 
the giants of American economists that include Schumpeter and Viner. His students 
include Nobel Laureates Milton Friedman, George Stigler, and James Buchanan. At 
the University of Chicago, Knight specialized in the history of economic thought. 
He revolutionized the economics department there, becoming one of the leaders of 
what has become known as the Chicago School of Economics. Under his tutelage 
and guidance, the University of Chicago became the bulwark against the more 
interventionist and anti-market approaches followed elsewhere in American economic 
thought. He died in 1972.  ¤

about the prospect of municipal debt 
defaults began when Meredith Whitney 
went on “60 Minutes” and predicted 50 
to 100 municipal-bond defaults totaling 
$100 billion in 2011. In many areas, near 
panic ensued: Ninety-seven percent of 
respondents to a Turnaround Management 
Association poll said they expected to 
see a crescendo of municipal Chapter 9 
filings in 2011. 

Many professionals with experience 
with municipalities urged caution, 
however. Foremost among them was 
Bill Brandt, who serves as President and 
CEO of Development Specialists, Inc. and 
also heads the Illinois Finance Authority, 
which oversees billions of dollars in loans 
and investments for businesses, local 
governments, and nonprofit organizations. 
“I know it is not going to happen,” he said 
mid-year, and he was right. Certainly, we 
saw some filings, most recent among them 
the $4 billion Chapter 9 filed in November 
by Jefferson County, Alabama, which 
is the largest municipal bankruptcy in 
American history. But Jefferson County 
was only the fourth municipal entity 
to declare bankruptcy in 2011, with 
Harrisburg, Pennsylvania, Central Falls, 
Rhode Island, and Boise County, Idaho, 
coming before. “In the end, said Brandt, 
there weren’t a lot of Chapter 9s because 
many states do not allow them to occur, 
and “they’re never a decent substitute for 
political will.” Indeed, there was a trend 
in 2011 toward getting municipalities to 
address issues as early as possible, before 
resorting to a Chapter 9, says Jim Spiotto, 
head of the special litigation, bankruptcy 
and workout group at Chapman and 
Cutler LLP.

Next month, we’ll ask restructuring 
professionals about the trends they 
expect to see in 2012. For his part, 
Beard says the outlook is not good for 
the economy, with the near-term issue 
that will most impact the economy being 
the European debt crisis – but even if 
that is resolved, economic growth in the 
United States will likely still be stagnant. 
The environment could lead to more 
restructurings, however. 

“Frequent ‘amend-and-extend’ deals 
completed in 2008 and 2009 are now 
coming due,” says Etlin. “Many, if not 
most, of the subject companies have not 
grown out of their debt overhang, and will 
need to restructure more significantly if 
they cannot get further extensions.”  ¤
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Special Report
Successful Restructurings – 2011

 
Capmark Financial Group Inc.
Restructuring Firm: Loughlin Meghji + Company, New York, NY (Mohsin Y. Meghji)

Lead Counsel: Dewey & LeBoeuf, New York, NY (Martin J. Bienstock, Michael P. Kessler, and Judy G.Z. Liu) 

Nature of Success: One of the largest bankruptcies in U.S. history, with over $20 billion in reported assets. Company operated worldwide, providing loan, mortgage banking, investment, and 
funds management services. Emerged from bankruptcy on September 30 having completely restructured its operations, including completion of three sales generating more than $1 billion 
cash. Plan received overwhelming approval with unsecured creditors recovering about 56 percent of what they were owed.

Corus Bankshares, Inc.
Restructuring Firm: Kinetic Advisors, New York, NY (Sudhin Roy and John Chalus)

Lead Counsel: Kirkland & Ellis, Chicago, IL (James Sprayregen, David Seligman, and Jeffrey Gettleman)

Nature of Success: Case involved complicated interplay between bankruptcy and banking law in restructuring involving approximately $7 billion in assets and complex capital structure. 
One of the few bank holding companies to successfully reorganize after the failure of subsidiary bank. The plan leveraged Corus’ cash on hand, potential tax refunds, and valuable tax 
attributes to allow the business to transform from a bank holding company to a real estate and financial services business. 

DBSD North America, Inc.
Restructuring Firm: N/A

Lead Counsel: Skadden Arps, New York, NY (Howard Ellin, Sean Doyle, Jay Goffman, Eric Ivester, Ken Ziman, and Sarah Ward)

Nature of Success: $1.4 billion acquisition by DISH Network of 100 percent of the equity of DBSD North America, pursuant to the terms of an Investment Agreement and DBSD’s 
confirmed plan of reorganization. DISH also acquired outstanding unsecured claims in DBSD’s chapter 11 case through a tender offer and claims assignment process. DBSD’s plan of 
reorganization, which effectuates the transfer of equity to DISH, is expected to be effective by March 31, 2012 after certain regulatory approvals are received. 

EMAK Worldwide, Inc.
Restructuring Firm: Sitrick Brincko Group, Santa Monica, CA (John Brincko and Thora Thoroddsen)

Lead Counsel: Irell & Manella, Newport Beach, CA (Jeff Reisner) / Latham & Watkins, Los Angeles, CA (Robert Klyman) / Buchalter Nemer, Los Angeles, CA (Pam Webster)

Nature of Success: Major advertising/marketing company filed bankruptcy with little cash, hemorrhaging revenue, and over six significant lawsuits in Delaware and California. Found 
plan sponsor/investor, settled litigation, and provided 100% recovery for unsecured claims. Exited bankruptcy in less than a year.

Harry & David Holdings
Restructuring Firm: Alvarez & Marsal, New York, NY (Kay Hong) / Rothschild, New York, NY (Neil Augustine)

Counsel for Debtor: Jones Day (David Heiman, Cleveland, OH, Brad Erens, Chicago, IL) /  Counsel for UBS: Paul Hastings, Los Angeles, CA (Jesse Austin III, Atlanta) / Counsel for 
Wasserstein & Co.: Munger, Tolles & Olson, Los Angeles and San Francisco, CA, (Thomas B. Walper, Todd J. Rosen, and Seth Goldman

Nature of Success: Prearranged plan of reorganization required Wasserstein, ad hoc bondholders, Harry & David, and lenders to negotiate entire restructuring in less than 20 days, with 
future of the company riding on reaching agreement. Included full, expedited trial with PBGC on termination of pension plan that was considered a test case in the industry.

Innkeepers USA Trust
Restructuring Firm: Moelis & Co., New York, NY  (William Derrough, Zul Jamal, and Steve Moore)

Lead Counsel: Kirkland & Ellis, Chicago, IL  (James Sprayregen, Anup Sathy, and Brian Lennon)

Nature of Success: Complicated capital structure with series of structured financing arrangements in SPEs. Required a series of related but independent transactions to be completed as 
part of the restructuring. Four separate plans of reorganization, each of which was overwhelmingly approved by the respective creditors. Emerged from Chapter 11 following $1.02 billion 
sale of 64 hotels, with 90 percent recovery for unsecured lenders.

Lehman Brothers Holdings Inc. et al.
Restructuring Firm: N/A

Lead Counsel for Lehman: Weil, Gotshal & Manges, New York, NY (Harvey Miller, Lori Fife, Richard Krasnow, Jacqueline Marcus, Alfredo Pérez, and Robert Lemons) / Lead Counsel 
for Lehman Brothers International (Europe): Davis Polk & Wardwell, New York, NY (Marshall Huebner and Brian Resnick) / Lead Counsel to Goldman Sachs and other derivative 
creditors: Cleary Gottlieb Steen & Hamilton, New York, NY (Thomas Moloney, Sean O’Neal, and Seth Grosshandler)

Nature of Success: Largest chapter 11 filing in U.S. history ($640 billion) with restructuring claims in excess of $1 trillion; 10,000 derivative contracts and 1.7 million derivative 
transactions; billions of dollars of real estate assets; and 80 insolvency proceedings of foreign affiliates in 16 different jurisdictions. Plan was approved on December 6, 2011, in just 
over three years, after a three hour confirmation hearing at which all objections had been resolved.  Presiding judge called Lehman “the biggest, the most incredibly complex, the most 
impossibly challenging international bankruptcy that ever was.” 

Local Insight Media
Restructuring Firms: Alvarez & Marsal, New York, NY (Scott Brubaker, Richard Jenkins, and Michael Askew) / Lazard Freres, New York, NY (David Kurtz, Ari Lefkovits, and Brendan Hayes)

Lead Counsel: Kirkland & Ellis, New York, NY (Rick Cieri, Christopher Marcus, and Ross Kwasteniet)

Nature of Success: Restructuring of yellow pages and local search company with 800 directories across 42 states required global settlement among three business silos resulting in 
consensual elimination of over $1B of debt and separation of company into three distinct businesses upon emergence. Presiding judge hailed the effort as “a major accomplishment” and 
“well situated to go forward with success.”

RHI Entertainment, Inc.
Restructuring Firm: Conway, Del Genio, Gries & Co., New York, NY (Christine Kim and Robert Del Genio) / Rothschild, New York, NY (Stephen LeDoux and Daniel Gilligan)

Lead Counsel: Latham & Watkins, New York, NY (Jan Baker, Rosalie Gray, Jude Gorman, and Adam Ravin)

Nature of Success: Successfully rescued leading provider of made-for-television movies and mini-series.  $600 million debt restructured in a pre-packaged plan where general unsecured 
claims received 100% recovery. Settled numerous and extremely complex film obligations, industry guild obligations, and real estate-related obligations in advance of the pre-packaged plan.

Travelport Limited and Travelport Holdings Limited
Restructuring Firm: N/A

Lead Counsel: Skadden Arps, New York, NY (Gregory Fernicola, Andrea Nicolas, Jay Goffman, Mark Chehi, Eric Ivester, Chris Mallon, Sarah Ward, and Katherine Bristor)

Nature of Success: Complex, cross-border financial restructuring hailed as one of the largest successful international restructurings of the year. Involved $3.8 billion of debt issued by 
U.S., Bermuda, Cayman, U.K,. and other European entities. PIK term loan holders were paid 13.5 percentage points more than benchmark rates for a $287.5 million term piece. The 
widest margin on a first-lien loan of more than $100 million in 2011. Included a dual-tracked, backup prepackaged plan of reorganization. ¤
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Ethics, from page 4

Lessons, from page 4

interests – is qualitatively different from 
equitable subordination.”

In reaching its decision, Hahn says the 
Fifth Circuit departed from both of these 
arguments. The court recognized that its 
own jurisprudence limits use of section 
105(a). Also, debt recharacterization must 
be justified under the ordinary provisions 
of section 502(b), which sets standards for 
claims allowance, providing that a disputed 
claim will not be allowed if, among other 
things, the “claim is unenforceable against 
the debtor…under…applicable law.” 

“This invokes the familiar principle in 
bankruptcy that the import of instruments 
and agreements will be determined under 
applicable non-bankruptcy law, typically 
state law,” says Hahn. 

In addition to clarifying that the inquiry 
regarding whether an interest should be 

classified as debt or equity is a question 
of state law, Meisler says the Fifth Circuit 
“refused to apply a per se rule that only 
the claims of ‘insider’ creditors could be 
recharacterized.”

 “The Fifth Circuit therefore applied 
Texas law to the two agreements at issue,” 
says Hahn. “It found that Texas courts 
have used a multi-factor test (borrowed 
from federal tax law) to determine whether 
obligations that purport to be debt are, in 
fact, equity, and that under the Texas factors, 
Grossman’s loans were actually equity. 
The economic effect on the recharacterized 
debt was predictably stark: in the Lothian 
liquidation, unsecured creditors were paid 
in full while equity received nothing.”

Cleary, it appears from the Fifth Circuit’s 
ruling that what matters when determining 
whether a loan may be recharacterized 
as equity is the structure and terms of the 
transaction, not the insider or non-insider 

status of the lender. Thus, both insider 
and non-insider lenders may face the 
risk of debt recharacterization.

According to Hahn and Meisler, 
the Lothian Oil case offers some 
lessons for parties structuring credit 
transactions.

Meisler suggests parties be aware 
that the Fifth Circuit looks to state 
law to determine whether or not 
a debt should be recharacterized. 
“Differences in state law may 
lead to different outcomes in a 
recharacterization dispute,” he notes. 
“The state law at issue in Lothian 
Oil was largely similar to federal 
cases involving recharacterization 
of debt, but parties should be aware 
of possible differences in state law 
when structuring a transaction.”

Hahn adds that ,  while the 
Lothian oil case approves of debt 
recharacterization and places it on 
a firmer statutory basis in so doing, 
it introduces new hurdles to its use. 
“State law on debt recharacterization 
is often scarce or simply nonexistent,” 
he notes. “Where such state law is the 
‘applicable law,’ courts following 
Lothian may well conclude that debt 
recharacterization is not an available 
remedy.” ¤  

differently as a result of a disclosure? If the 
answer is yes, then disclosure is important,” 
said Lupica.

Ethics is also good business practice. 
Conway noted that turnaround professionals 
hurt themselves when they forget their 
mission and curry favor with lenders in hopes 
of procuring more business. “If we enter an 
engagement thinking we only represent the 
lender or the person who installed us, the 
company won’t grow. If we don’t value the 
enterprise, word will get out and we won’t 
grow as a business.”

“If we are engaged by the company, 
we represent the company,” said Feder. 
“We want to serve the best interests of the 
community as a whole, but we essentially 
represent the company.”

“We have an obligation to client’s 
interests,” added Gavin.

The panel covered several events that 
exemplify the renewed interest in ethics 
reform. One is the creation of a National Ethics 
Task Force by the American Bankruptcy 
Institute (ABI). The Task Force is charged 
with develop uniform standards that are 
tailored to bankruptcy practice. There is much 
variability among states, said Lupica, and this 
has become untenable because bankruptcy is 
now a multi-jurisdictional practice. 

Another event of note is the recent 
Delaware Bankruptcy Court opinion, In 
re Universal Building products, which 
found that counsel had violated a rule of 
professional conduct in using a proxy to 
solicit members of a creditors’ committee as 
clients. The court denied counsel’s retention 
application based on ethical grounds and 

for failing to adequately disclose 
counsel’s connections with the proxy 
who solicited potential committee 
members. 

A third event  is  Amended 
Rule 2019 of the Federal Rules 
of Bankruptcy Procedure, which 
went into effect on December 1, 
2011. Amended Rule 2019 governs 
disclosure requirements for groups 
and committees that consist of or 
represent multiple creditors or equity 
security holders. 

In sum, says Butler, “ethics rules 
are going to be enforced like never 
before.”  ¤

Editor’s Note: Highlights of 
sessions at the 2011 Distressed 
Investing Conference are now 
available at www.bankrupt.com.


