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Wayne’s World
New Jersey Affordable Housing Ponzi Scheme Unveiled
by	Julie	Schaeffer

Wayne Puff, the ringleader of the massive Ponzi scheme behind New Jersey Affordable 
Homes (NJAH), has been sentenced as the company’s bankruptcy winds down.

“The lesson for restructuring professionals is that some things can’t be fixed,” says 
Matt Schwartz, a partner at Bederson & Company LLP, which worked as accountants 
for NJAH’s Chapter 7 Trustee. “And it’s important very early on to make that 
determination.”

From 1998 to September 2005, NJAH Founder Wayne Puff and a number of co-
conspirators obtained more than $120 million by advertising investments in properties 
and pools of real estate.

Hotel SNDAs
Real Estate Marketing Downtown Forces Re-evaluation
by	Julie	Schaeffer

Hotel workouts, contrary to conventional wisdom, aren’t simple distressed real 
estate workouts anymore, thanks to subordination, non-disturbance, and attornment 
agreements (SNDAs).

 “Confusion revolves around the issue of whether or not an SNDA is essentially a 
guarantee of a brand manager’s long-term management, regardless of foreclosure or 
bankruptcy,” says Cecelia L. Fanelli, a partner in the hospitality industry practice group 
of Stroock & Stroock & Lavan LLP.

Hotel management agreements (HMAs) are contracts allocating risk between a 
number of parties involved in a hotel: the  hotel owner, the hotel management company, 

Chapter 11 Decline Continues
Second Quarter Numbers Lowest Since 2007
by	David	Buzzell

Measured in terms of bankruptcy filings, the largest corporations in America continue 
their climb to recovery. A look at the numbers in the Beard Group’s bankruptcy database 
finds that Chapter 11 filings by large corporations (those with assets of $100 million or 
more) fell to 23 for the second quarter of the year. That is a drop of 30 percent from the 33 
filings during the first quarter of 2010, and it is the lowest quarterly figure since the fourth 
quarter of 2007, the period immediately preceding the start of the 2008-2009 recession. 

There is also a marked drop in first-half filings. By June 30, 2009, 135 large 
corporations, including 29 with assets in excess of $1 billion, had filed for bankruptcy. 
This year, there have been a mere 56 corporations. The 2010 number also falls below 
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“ T h r o u g h  p r i n t  a n d  r a d i o 
advertisements, NJAH depicted itself 
as a private company which purchased 
and renovated residential properties for 
resale and solicited individual investors,” 
says Shari Hartstein, a manager at 
Bederson & Company. “It promised 
investors that their investments were 
fully secure, and guaranteed them annual 
profit returns of between 15 percent and 
22 percent.”

Over the years, says Schwartz, there 
had been inquiries into Puff’s operation 
by investors and state regulators – and 
in 2005, the Securities and Exchange 
Commission (SEC) got involved. 

The SEC alleged that,  from at 
least 1999 to 2005, NJAH “sold, in 
unregistered offerings, at least $40 
million in notes to more than 490 investors 
located throughout the United States in 
connection with their participation in 
a Ponzi scheme. In selling the notes, 
the SEC alleged the defendants made 
materially misleading misrepresentations 
and omissions concerning the investment 
risk and nature of NJ Affordable’s 
business.”

The SEC also alleged that NJAH 
“guaranteed investors high rates of return 
(between 15 and 20 percent) based on 
promises that investor funds would be 
used to fund the purchase, renovation, 
and resale of real property.”

NJAH, the SEC alleged, did not 
disclose that it “could not pay such high 
rates of return and that payments to 
existing investors were made from funds 
from new investors.”

“Moreover, the SEC alleged that NJAH 
failed to tell investors that the investment 
was not as secure as promised because 
NJAH routinely inflated the value of 
the property upon which NJAH granted 
mortgage interests,” says Schwartz.

The result of the SEC’s allegations 
was an audit and the  appointment of 
a receiver. That receiver – a retired 
bankruptcy court judge – in turn hired 
Bederson & Company to investigate 
NJAH. What they uncovered was a Ponzi 
scheme that had defrauded hundreds of 
investors and mortgage lenders of more 
than $100 million through a purported real 
estate investment business.

“It became apparent to us very quickly 
that while a lot of the money going into 
the business went to operating expenses, 
the rest of it was going somewhere else,” 

and the lender.
These contracts have many provisions, 

including SNDAs – which are usually 
little understood by most business people 
outside the hospitality industry, says 
Jim Butler, a lawyer and chairman of 
the Global Hospitality Group of Jeffer, 
Mangels, Butler & Marmaro LLP, a law 
firm with more than 50 attorneys focused 
on virtually every aspect of hospitality.

An SNDA typical ly  has  three 
purposes, says Fanelli: (1) subordinate 
a hotel management agreement to a loan 
(the subordination clause), (2) allow a 
hotel manager to operate a hotel after 
foreclosure as long as the manager is 
not in default under the management 
agreement (the non-disturbance clause), 
and (3) require a hotel manager to 
recognize the lender or other purchaser 
as the owner in the case of foreclosure if 
the manager is not in default and/or the 
lender decides not to terminate it (the 
attornment clause).

The hotel manager, says Butler, 
typically wants the option to continue 
managing the hotel for the full contract 
term with a solvent owner, even when the 
hotel fails to produce enough cash flow 
to service debt and the owner is faced 
with foreclosure.

But SNDA terms that assure a hotel 
manager long-term management can be 
problematic when a lender perceives 
that the distressed situation is the hotel 
manager’s fault and wants to terminate 
management.

Thus, for the hotel lender, says Fanelli, 
the ideal subordination agreement 
provides that the management agreement 
“is expressly subordinate to any 
mortgage, and that upon foreclosure… 
the management agreement will simply 
terminate.”

However, Fanelli says that, while 
a  number  of  non-branded hote l 
management companies have been 
willing to enter into such an agreement, 
most branded management companies 
have resisted. 

According to Fanelli, established 
precedent from the 1990s provides some 
indication of how the courts view SNDAs. 

In Gov’t	 Guarantee	 Fund	 of	 the	
Republic	 of	 Finland	 v.	Hyatt	Corp., a 
lender foreclosed on a hotel, arranged 
for its subsidiary to take title to the 
hotel, and sent a notice of termination 
to the existing manager. The manager 

Exhibit 1
Major Corporations Filing for Bankruptcy

 Jan.-June
 2006 2007 2008 2009 2010
Asset Size

$1 billion+ 1 2 8 29 0

$100 million+ 31 19 62 106 56

Total 32 21 70 135 56

the 70 reported for January-June of 2008 
(see Exhibit 1 on page 2). Also of note, 
there has not been a single filing this year 
by a company with assets of more than 
$1 billion.

The largest company to declare 
bankruptcy in 2010 remains Mesa Air 
Group. The airline company, with reported 
assets of $975 million, filed five days into 
the new year. 

Xerium Technologies (assets of $693 
million) and Bosque Power Company 
(assets of $666 million), both filing in 
March, are among the 10 corporations with 
assets of more than $500 million that have 
sought to reorganize under Chapter 11 this 
year. Only three of those companies filed 
in the second quarter: Almatis BC, which 
manufacturers aluminum products filed 
on April 30; Neff Corporation, which is 
engaged in leasing machinery and heavy 
equipment filed on May 16; and Garlock 
Sealing Technologies, which makes fluid 
sealing products, filed on June 5. Neff 
reported assets of $609 million; the other 
two companies reported assets between 
$100 and $500 million.

The only other companies with assets 
of more than $300 million to file during 
the second quarter were U.S. Concrete 
and the bank holding company CORUS 
Bankshares. In contrast, by this time 
last year, the likes of General Motoros, 
Chrysler, General Growth Properties, 
and Lyondell Chemical, all with assets of 
more than $20 billion and more than $80 
billion in the case of General Motors, had 
declared bankruptcy.

The weak economy still appears to 
be hurting smaller companies, however. 
The recession’s trickle-down effect is 
illustrated in the most recent bankruptcy 
statistics compiled by the Beard Group, 
which lists 1,598 companies of all sizes 
that filed between January and June of this 
year. This is only marginally better than 
the 1,839 filings for the first six months 
of 2009 and far exceeds the 1,284 filings 
for 2008 when some of the mighty had 
already begun to fall.  ¤
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Who’s Who in The Almatis Group
by	Francoise	C.	Arsenault

The	 Almatis	 Group	 (Almatis)	 and	
its	 affiliates	 are	 global	 leaders	 in	 the	
development	and	production	of	premium	
specialty	alumina,	a	thermal	and	electrical	
insulator	that	is	exceptionally	hard,	exhibits	
low	heat	retention,	and	has	a	high	specific	
heat	 capacity.	Almatis	 offers	 alumina-
based	materials	 for	refractory,	ceramics,	
and	polishing	applications.	The	company’s	
products	 are	 used	 in	 a	wide	 variety	 of	
industries,	 including	 steel	 production,	
cement	 production,	 non-ferrous	metal	
production,	 plastics,	 paper,	 ceramics,	
carpet	manufacturing,	and	in	the	electronic	
industries.	Operationally	 headquartered	
in	Frankfurt,	Germany,	the	Almatis	Group	
has	been	in	the	business	of	manufacturing	
specialty	alumina	products	for	more	than	
90	years,	since	its	inception	as	the	chemical	
business	division	of	Alcoa,	Inc.	
The	Almatis	Group	is	a	privately	held	

company	as	a	result	of	its	spin-off	in	2004	
from	Alcoa,	 Inc.	Almatis	 is	 now	owned	
by	Dubai	International	Capital	LLC,	 the	
international	 investment	 arm	 of	Dubai	
Holding,	which	acquired	Almatis	in	2007	
for	about	$1.2	billion	through	a	leveraged	
buyout.	Almatis,	which	 has	 nearly	 900	
employees	worldwide,	has	operations	in	the	
United	States,	The	Netherlands,	Germany,	
China,	India,	and	Japan.	Almatis	operates	
nine	production	facilities	worldwide.
In	2009,	the	Almatis	Group’s	revenues	

totaled	 approximately	 $400	million.	As	
of	April	6,	2010,	Almatis	and	certain	of	
its	United	States	and	European	affiliates	
had	 a	 total	 consolidated	 bank	 debt	
of	 approximately	 $1.04	 billion.	 In	 its	
bankruptcy	 filing,	Almatis	 listed	 assets	
between	$500	million	to	$1	billion.	
On	April	 30,	 2010,	Almatis	B.V.	 and	

12	of	 its	 debtor	 affiliates	 filed	 petitions	
in	 the	United	 States	Bankruptcy	Court	
for	 the	 Southern	District	 of	 New	 York	
(Manhattan).	The	Chapter	11	filings	were	
made	 by,	 among	 others,	Almatis,	 Inc.,	
which	is	based	in	Bauxite,	Arkansas,	and	
Almatis	GmbH,	and	included	the	Group’s	
operations	in	the	United	States,	Germany,	
and	The	Netherlands.	
Officials	 attributed	 the	 company’s	

bankruptcy	filing	to	a	number	of	factors,	
including	 the	 overall	 slowdown	 of	
the	 global	 economy	 generally	 and,	

specifically,	 the	 slowdown	 in	 the	 steel	
industry;	 an	 increase	 in	 the	 cost	 of	
commodities;	the	company’s	unsuccessful	
attempts	 to	 implement	 an	 out-of-court	
restructuring;	and	the	company’s	default	
under	the	prepetition	credit	facilities.
In	 conjunction	with	 the	 filings,	 the	

company	filed	a	prepackaged	joint	plan	of	
reorganization	and	disclosure	 statement,	
the	 terms	 of	 which	 had	 already	 been	
approved	 in	 a	 plan	 support	 agreement	
signed	 by	more	 than	 two-thirds	 of	 the	
holders	of	the	company’s	senior	first	lien	
debt.	If	Almatis	is	successful	in	having	the	
plan	confirmed	by	the	court,	the	company’s	
aggregate	 bank	 debt	would	 be	 reduced	
from	$1.044	billion	to	$414.6	million	and	
Oaktree	Capital	Management	L.P.	would	
own	approximately	80	percent	of	Almatis	
and	its	debtor	affiliates.	
Dubai	 International	 Capital,	 LLC,	

which	is	being	represented	by	Weil	Gotshal	
&	Manges	 LLP	 and	 the	 Dutch	 firm	
Houthoff	Buruma,	has	opposed	the	plan	as	
it	will	wipe	out	its	equity	stake	as	well	as	
the	debt	claims	of	subordinated	mezzanine	
and	 second-lien	 lenders.	 Before	 filing	
for	 bankruptcy,	Almatis	 had	 rejected	 a	
refinancing	plan	from	Dubai	International	
Capital	on	the	basis	that	it	would	not	have	
provided	a	viable	restructuring	alternative.	
The	refinancing	plan	would	have	prevented	
Oaktree	Capital	Management	from	taking	
over	Almatis.	Kirkland	&	Ellis	 LLP	 is	
representing	Oaktree.

The Debtor
Helmet Eschwey is the non-Executive 

Chairman of the Almatis Group. Remco 
De Jong is the Chief Executive Officer. 
Charles Herlinger is the Chief Financial 
Officer. Peter Post is Vice President, 
Global Operations. 

Gibson, Dunn & Crutcher LLP is 
serving as the general bankruptcy and 
restructuring counsel to Almatis. Michael 
A. Rosenthal and Janet M. Weiss, 
partners in the New York office, and 
Gregory A. Campbell, a partner in the 
firm’s London office, head up the team. 
Linklaters LLP is serving as special 
English and German corporate counsel 
to Almatis. The Linklaters team includes 
Robert James Elliott and Bruce Bell, 
partners in the London office, Michal 

Hlasek and Kolja von Bismarck, partners 
in the Frankfurt office, and Paul Kuipers, 
a partner in the Amsterdam office

De Brauw Blackstone Westbroek 
N.V. is acting as special Dutch counsel 
to Almatis. Rudolf Martinus Hermans, 
Harm-Jan de Kluiver ,  and Rene 
Clumpkens, partners in the firm’s 
Amsterdam office, are on the team.

S c h u l t z e  &  B r a u n  G m b H 
Rechtsanwaltsgesellshaft is counsel 
to Almatis for management issues 
arising under German law relating to 
the reorganization. Christoph Alexander 
von Wilcken, a partner with the firm, is 
directing the work.

S c h u l t z e  &  B r a u n  G m b H 
R e c h t s a n w a l t s g e s e l l s h a f t 
Wirtschaftsprufungsgesellschaft (or 
SB II), is acting as an auditor to Almatis 
for financial issues arising under German 
law. Jens Weber, a partner with the firm, 
leads the engagement.

Moelis & Company is serving as the 
investment banker to Almatis. Jared J. 
Dermont, a managing director in the 
firm’s Recapitalization & Restructuring 
Group in New York, leads the engagement. 

Close Brothers Corporate Finance 
Limited, now DC Advisory Partners 
Limited, is providing financial advisory 
services to Almatis. Stephen Aulsebrook, 
European Chief Executive, leads the 
engagement.

PricewaterhouseCoopers LLP is 
providing accounting advisory services 
to Almatis. 

Talbot Hughes McKillop LLP is 
serving as the cash management adviser 
to Almatis. Dean Merrill, a partner with 
the firm, leads the engagement.

Ernst & Young Belastingadviseurs 
LLP is serving as the tax advisor to 
Almatis. Hans Grimbergen, a partner 
in The Netherlands, directs the work. 
The Ernst & Young USA professionals 
working on the engagement include 
Charles Lenns, Heather Hudak, Jean 
Hepner, and Scott Sylglowski.

The Trustee
The U.S. Trustee is Diana G. Adams.

The Judge
The judge is the Honorable Martin 

Glenn.   ¤

Research Report
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says Hartstein. “The condition of many 
of the properties owned by NJAH was 
very bad, so they weren’t being rehabbed 
and sold as promised.”

Uncovering where money was 
going proved difficult, however. “We 
discovered a number of different entities 
that had been set up for no clear purpose, 
except perhaps avoiding a tax lien that 
had been placed on NJAH, and the 
company had about 40 different bank 
accounts,” says Schwartz. “Money was 
flowing back and forth between these 
entities and bank accounts.”

According to Schwartz and Hartstein, 
the money – which led to the unveiling 
of the Ponzi scheme – was traced in 
three ways. 

First, Bederson & Company created 
a chart showing the money going from 
one entity to another. “It quickly became 
clear that there was no business reason 
for the money going where it was going,” 
says Schwartz. “One former employee 
termed it ‘Wayne’s World’ because Puff 
would just direct where money was going 
irrespective of where it should have gone 
given its purpose.”

Second, Bederson & Company 
attempted to connect the closing file for 
every property purchased to the money 
that was intended to purchase that 
property. “We found that when investors 
sent in money thinking it would be used 

to buy a certain property, it would either 
be used to buy another property or it 
wouldn’t be traceable to any property at 
all,” says Schwartz.

Finally, Bederson & Company showed 
that the money coming into investors 
each year was directly correlated to the 
money paid out to investors each year. 
“In years when lots of money came in, 
lots of money when out, and vice versa,” 
says Schwartz.

It was that last discovery that painted a 
good picture of what was going on, says 
Schwartz. “When you depend not on the 
profits of the entity to pay out investors, 
but on new investors’ money, that’s a red 
flag for a Ponzi scheme,” says Schwartz.

As it turned out, instead of investing 
incoming money as promised, Puff used 
it not just to pay existing investors, but 
also to settle other investors’ lawsuits 
and pay personal expenses for trips to 
the Cayman Islands, meals at restaurants, 
purchases at cigar shops, and more. 

Beginning in late 2003, in need of 
substantial cash to maintain and conceal 
the ongoing fraud, Puff also created a 
number of other frauds. Under one, an 
investment program referred to as “Our 
Money, Your Credit,” Puff solicited 
investors who allowed NJAH to use 
their names and credit histories to obtain 
mortgages. Under another, in order to 
obtain inflated mortgages, Puff recruited 
real estate appraisers to create false and 

responded by suing the lender and 
the subsidiary owner for breaching 
its SNDA, which provided that the 
management agreement would remain 
in place after a foreclosure. 

The lender prevailed despite an 
SNDA, with the court reasoning that the 
non-disturbance clause in the SNDA was 
not dispositive. “Instead, the court relied 
upon the fact that the manager was the 
owner’s fiduciary agent,” says Fanelli. 
“It accepted the lender’s argument that 
the principles of agency law permitted 
the foreclosing lender to terminate the 
manager, regardless of the SNDA’s 
language stating otherwise.”

Although the court’s holding may 
seem surprising, Fanelli says it’s actually 
representative of long-established legal 
precedent holding that “non-disturbance 
provisions of an SNDA cannot trump the 

fact that an owner, pursuant to the law 
of agency, can terminate a management 
agreement.”

SNDAs are particularly relevant 
today because of the real estate market’s 
downturn. 

According to a study of distressed 
hotels by Atlas Hospitality Group, hotel 
defaults increased 479 percent, from 53 to 
307, in 2009 – and 81 percent had loans 
that were originated in 2006 and 2007.

As the number of hotel loan defaults 
has increased, some hotel lawyers 
wonder whether the events of the most 
recent economic downtown will force a 
reevaluation of SNDAs. 

Fanelli says that’s because when the 
real estate market was booming, SNDAs 
were typically treated as secondary to 
other loan documents. But the real estate 
market downturn has shown just how 

continued on page 8
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Attnys. Bankruptcy 
Attnys.

Blake, Cassels & Graydon 
Tel. (416) 863-2400
www.blakes.com

Cassels Brock & Blackwell
Tel. (416) 869-5300
www.casselsbrock.com

Davies Ward Phillips & Vineberg
Tel.: (416) 863 0900
www.dwpv.com

Fasken Martineau DuMoulin
Tel. (604) 631-3131
www.fasken.com

Fraser Milner Casgrain 
Tel. (416) 863-4511
www.fmc-law.com

Goodmans
Tel. (416) 979-2211 
 www.goodmans.ca

McMillan
Tel. (416) 865-7000
www.mcmillan.ca

Osler, Hoskin & Harcourt
Tel. (416) 362-2111
www.osler.com

Stikeman Elliott
Tel. (416) 869-5500
www.stikeman.com

Firm

550

203

240

674

512

205

224

450+

512

27

13

19

43

41

20

20

45

32

Senior Bankruptcy Partners

Bernard Boucher
Kelly Bourassa
Milly Chow
Sebastian Guy
Susan Grundy

Pamela Huff
William Kaplan
Linc Rogers
Peter Rubin
Steven Weisz

Representative Clients/Cases

AbitibiBowater, Ableco/Pope & Talbot, Ainsworth Lumber, Arclin 
Canada, Aurelius Capital, Aveos, Canadian Superior Energy, Caterpillar 
Financial, CIBC Asset Based Lending/Canwest, Citigroup, Credit 
Suisse/Quebecor World/Value Creation, Ford Motor (Canada), GM, 
Hercules Technology, JPMorgan Chase, MatlinPatterson, Natl. Bank 
of Canada, Signature Aluminum, Smurfit-Stone, Telefonaktiebolaget, 
Thomson Airlines/Skyservice, WestLB Toronto.

CapitalSource Finance, Cisco Systems, Bank of Montreal, 
Government of Canada (General Motors and Chrysler Restructurings), 
Government of England Pension Protection Fund (Nortel), Integrated 
Private Debt Fund, Return on Innovation Fund, Roynat, Warner Bros., 
Wilmington Trust (Bowater, Abitibi Consolidated).

Canwest, Barzel Industries, Quebecor, Cooper-Standard Automotive 
Canada Limited, Nortel Networks, Japan Airlines, Dura Automotive 
Systems, Eddie Bauer, Circuit City/InterTAN Canada, Fiat S.p.A, 
Hollinger, MuscleTech Development, Fraser Papers Limited, Ernst 
& Young, Alvarez & Marsal Canada ULC.

TD Bank, KPMG, Royal Bank of Canada, BNS, Campbell Saunders, 
RSM Richter Inc., A. Farber & Partners Inc., PricewaterhouseCoopers, 
Chubb Insurance Company, National Bank, Desjardins, Fonds 
de Solidarité des Travailleurs (FSTQ), Raymond Chabot, Export 
Development Canada, Canada Deposit Insurance Corporation, 
Deloitte, Ernst & Young, HSBC, Moneris Solutions Corporation, 
Sobeys Capital Inc.

BMO, RBC, ABN Amro Bank, KPMG, Deloitte, PWC, E&Y, HSBC, 
RSM. Richter, Semgroup, Grant Forest Products, Nortel Networks, 
Trident, Alvarez & Marsal, FTI, Air Canada, Stelco and Calpine, 
Quebecor, Ravelston, Investors of Portus Group, Solv-Ex, JED Oil/
JED Production, Bombay Furniture Co, Vicwest Corporation, Conor 
Pacific Environmental, Gauntlet Energy, Shaw Communications.

Canwest, Nortel Networks, AbitibiBowater, Smurfit-Stone, North Star 
Manufacturing/Atrium, Catalyst Paper, Frontera Copper, Grant Forest 
Products, Chemtura Corporation, SkyPower (Interwind), Fraser Paper, 
Cover-All Building, Mechachrome, Aleris International, Pliant Group, 
Versa Capital Management, Government of Ontario, Superintendent 
of Financial Services (Ontario), Ernst & Young, KPMG, Deloitte, 
PricewaterhouseCoopers, Alvarez & Marsal, FTI, Ontario Teachers’ 
Pension Plan, Bank of Montreal, Toronto-Dominion Bank.

Canwest, Trident, Masonite International, Nortel Networks, GM, 
Chrysler, Tembec, Abitibi Bowater, Quebecor World, Pliant, Indalex, 
Linens ‘n Things, Maax Corporation, Allen-Vanguard, Barzel 
Industries, Impax, Asset-Backed Commercial Paper, Ravelston Group 
of Companies, Ivaco, and others.

Avenue Capital, Atomic Energy of Canada, BA Energy, Bank of 
America, Bank of Montreal, Brookfield Bridge Lending Fund, 
Canwest Global, Circuit City, Deloitte, Ernst & Young, GB Merchant 
Partners, General Motors of Canada Limited, Goldman Sachs Credit 
Partners, JP Morgan Chase, KPMG, and others.

AbitibiBowater, Air Canada, Bank of America, CIT Business Credit 
Canada Inc., FTI Consulting Inc., RSM Richter Chamberland, Samson 
Bélair/Deloitte & Touche, Smurfit-Stone, White Birch Paper Company.
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Lisa Brost
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Lawrence J. Crozier
Yoine Goldstein
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misleading appraisals that grossly inflated 
the true value of NJAH properties.

Under these programs, a variety of 
fraudulent documents were submitted 
to lenders, such as false mortgage 
applications, false sales contracts, false 
employment verification data, false 
investor statements, and false HUD-
1 Settlement Statements. Puff also 
obstructed justice by submitting false 
information to the new Jersey Bureau 
of Securities.

Ultimately, Bederson’s two-year-
long analysis of NJAH showed that, 
as a direct and proximate result of 
Puff’s actions, NJAH suffered losses 
of not less than $67.7 million, and its 
business model could never generate a 
profit because it required the continual 
infusion of new investor money to pay 
prior obligations.

According to Hartstein, Puff and his 
co-conspirators were able to perpetrate 
the fraud by limiting employees’ 
knowledge of what was going on. 
“There was a clear separation of duties 
such that each area of operations was 
given only enough information to 
prepare the paperwork it needed to send 
the money from one place to another,” 
she explains. “Most employees had no 
real understanding of what the money 
coming in was for or where it was 
supposed to go.”

On April 9, 2009, Puff pleaded guilty 
to conspiracy to commit wire fraud. U.S. 
District Judge Jose L. Linares sentenced 
him to 18 years in federal prison and 
ordered him, upon the completion of 
his prison term, to pay approximately 
$101.1 million in restitution and serve 
three years of supervised release.

Meanwhile, 10 of Puff’s associates 
have admitted their  roles in the 
conspiracy and pleaded guilty. All are 
serving jail time, says Schwartz.

NJAH’s trustee took possession of 
all the company’s properties and sold 
them for the benefit of investors, but it is 
unclear how much defrauded investors 
will receive at this time because other 
bankruptcy issues are currently being 
resolved, says Schwartz.

The lesson learned, says Schwartz, 
is that a restructuring isn’t always 
possible. “When the receiver looked 
at the business, he realized it was a 
fraudulent financial enterprise, and had 
to be shut down,” he says. “There wasn’t 
going to be a restructuring.”   ¤

Distressed Investment Banking – To the Abyss and Back
Author: Henry F. Owsley and Peter S. Kaufman
Publisher: Beard Books
Hardcover: 231 pages
List Price: $74.95

The authors head the firm the Gordian Group. That name was chosen to imply that, 
like Alexander the Great cutting through the Gordian knot of myth, their consulting 
group cuts through the problems facing distressed companies. Owsley and Kaufman 
accomplish this by contacting the various stakeholders and investigating all relevant 
factors of the problems facing a distressed company. With this broad-ranging approach, 
Owsley and Kaufman identify and isolate crucial problems and provide experienced, 
practicable guidance for resolving them. Or as the authors put it, “We seek not merely 
to unravel thorny financial knots...we seek to slice through them.”

In this case, the name of the group is not just an inspired marketing image. As the 
text of the book and examples from the firm’s work with clients evidence, they have 
developed an approach that deals with the knottiest of problems facing distressed 
companies and do so to the satisfaction of a range of stakeholders. The premise of 
this approach is that “conflicts of interest are intolerable, and that large investment 
banks cannot help but have conflicts of interest when working in the distressed patch.”

As anyone familiar with this field knows, buying and selling a distressed company 
commonly leaves big winners and big losers. Certain groups, often top executives and the 
investment group purchasing a distressed company, profit from the sale. Other groups, 
often stockholders and employees, lose out. Of course, avoiding or absolving conflicts 
of interest in the interest of fairness to stakeholders at all levels and in all quarters is not 
only desirable to allow a pending sale of a distressed company to progress smoothly, 
but is also required by law. However, as the lopsided results of many sales demonstrate, 
equitable results do not happen often. The object of this book is to provide advice and 
lessons to ensure that equitable results do happen more often than not.

Owsley and Kaufman realize that, when it comes to resolving problems with distressed 
companies, there is “no silver bullet solution [to be] found that makes everyone wealthy 
and happy and whole.” The situations of distressed companies have, in most cases, been 
years in the making, often exacerbated by a corporate culture that is “more likely to 
fiddle while a lot of other people’s money burns.” The key to increasing and insuring 
fairer outcomes of distressed situations is communication with all stakeholders. This 
communication not only gets the varied stakeholders involved in the process of dealing 
with the distressed situation, but also brings their respective concerns, ideas, resources, 
expectations, and hopes into the open so that no one group such as top executives or an 
investment group can take over the process for its exclusive ends.

What is unique about this book is that it moves the crux of considerations and related 
activities regarding distressed corporations from the technicalities of financial issues 
to the rightful interests of a network of stakeholders. This does not mean that resolving 
disagreements will be any different than they might be otherwise; nor will the amount 
of cash involved in a distressed situation be different. However, the authors do offer 
invaluable advice on how to abet the process by recognizing the necessity of an equitable 
distribution of the sacrifices in distressed situations.  ¤

Founding	 partner	 and	managing	 director,	 respectively,	 for	New	York-based	
investment	bank	Gordian	Group,	Owsley	and	Kaufman	are	experts	at	overcoming	
the	complex	financial	challenges	that	befall	distressed	companies.	
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Special Report
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Outstanding Investment Bankers – 2010

Firm Senior Professionals

The Blackstone Group
New York, NY
Tel. (212) 583-5000
www.blackstone.com

Chanin Capital Partners, a Duff & 
Phelps Company

Los Angeles, CA
Tel. (310) 445-4010
www.chanin.com

CM&D Capital Advisors 
Birmingham, Michigan  
Tel. (248) 433-3694  
www.cmdcapitaladvisors.com

Conway Del Genio Gries & Co.
New York, NY
Tel: (212) 813-1300
www.cdgco.com

Gordian Group
New York, NY
Tel. (212) 486-3600
www.gordiangroup.com

Greenhill & Co.
New York, NY
Tel: (212) 389-1500
www.greenhill-co.com

Houlihan Lokey  
Los Angeles, CA
Tel. (800) 788-5300 
www.HL.com

Jefferies & Company
New York, NY
Tel. (212) 284-2300
www.jefferies.com

Miller Buckfire & Co.
New York, NY
Tel. (212) 895-1800
www.millerbuckfire.com

Needham & Company
New York, NY 10022
Telephone: (212) 371-8300
www.needhamco.com

Rothschild Inc.
New York, NY
Tel: (212) 403-3500
www.rothschild.com

UBS Investment Bank
New York, NY
Tel. (212) 821-3000
www.ubs.com

Recent engagements include Bain Capital Partners, SeaChange 
International, Braskem, Nestle, Xerox, Duke Street Capital, Pinnacle 
Foods, Flying J, Paloma Securities, Publicis.

Recent representations include Alliance Entertainment, Anacomp, Bally’s 
Grand, Carolco Pictures, Carter Hawley Hale, Cerplex Group, Global 
Crossing, Harvard Industries, Leap Wireless, Loews Cineplex, Marvel 
Entertainment, McLeodUSA, Morris Materials, Sunterra, Regal Theaters, 
Trump Casinos and Hotel, United Artists, and others. 

Recent engagements include acting as the restructuring advisor to Elliott 
Associates in connection with the recapitalization of Delphi Corporation, 
the investment banker to DavCo Restaurants, Inc. in connection with its 
capital raising, and the investment banker to Advanced Accessory in its 
evaluation of strategic alternatives.

Selected recent engagements include American Community Newspapers, 
Black Crow Media, Caraustar, Coinmach Service Corporation, Davco 
Restaurants, Dayton Superior, Houghton Mifflin Company, Innovative 
Brands, Jeld Wen, Inc., Panavision, Penton Media, Small Smiles Holding, 
Spheris, and Xiotech, among others.

Recent engagements include AbitibiBowater, BankUnited Financial, CCS 
Medical, IdleAire Technologies, Lee Enterprises, Madoff Investment 
Securities, Ramsey Holdings, Spansion, Summit Global Logistics, and 
TLC Vision.

Recent major engagements include Viridian, ESB, Chloride Group, 
Emerson Electric, Bank of America, AXA Private Equity, Lihir Gold, 
Newcrest Mining, EMOBILE Ltd., eAccess, The Coca-Cola Company, 
Chrysler, Barnes & Noble, Alcon, Novartis AG, and others.

Selected engagements include Blockbuster, Buffets, CanWest Media, 
Charter Communications, CIT Group, Education Media & Publishing, 
Erickson Retirement, Extended Stay, General Motors, Herbst Gaming, 
Lehman Bros, LyondellBasell, Mark IV, MGM, Panavision, Pilgrim’s 
Pride, Polaroid, R.H. Donnelley, SemGroup, Smurfit-Stone, and others.

Selected engagements include DBSD, Nortel, Extended Stay, Pliant, Apex 
Silver, Euramax, Crusader Energy, Newark Group, Medical Staffing, Sea 
Launch, Gateway Casinos, Fairpoint, Tronox, and others.

Selected engagements include General Growth Properties, Neff Corp., 
Reader’s Digest Association, Simmons Bedding Company, Magna 
Entertainment, Stallion Oilfield Services, Lear Corporation, Aveos,  and 
Advanstar Communications.

Recent engagements include Seagate Technology, ViaSat, EMC, 
Microsemi, Intel, Bankrate, Inc., Dendreon, Vitesse, Teknovus, California 
Micro Devices, MaxLinear, Advanced Energy Industries, Seattle Genetics, 
Advanced Energy Industries, Micromet.

Recent assignments include advising Dubai World, the Board of AIG, 
Blockbuster, Borders Group, Fairpoint Communications, Vitro, Trident 
Energy, Xerium, Neenah Foundry, Access Industries on LyondellBasell, 
Visteon, YRC Worldwide, MEGA Brands, Centerline Capital, Penton Media, 
Ad Hoc Noteholders in Accuride, Unsecured Cred. Comm. in Sea Launch. 

Recent restructuring advisory and financing assignments include 
General Growth Properties, Centro Properties Group, Chemtura, Charter 
Communications, LyondellBasell exit facility, Lear exit facility, Cooper 
Standard exit facility, and Atrium exit facility.

Outstanding Achievements

Timothy Coleman
Stefan Feuerabendt
Michael Genereux
Martin Gidgeeon

Flip Huffard
Nicholas Leone
Arthur Newman
Steven Zelin

Russell Belinsky
Skip Victor
Brian J. Cullen

Bob Nabholz
Brent Williams

Thomas H. Gordy
Michael A. Fixler

Jeremy B. Vann  
Andrea L. Kindorf  

Robert Del Genio
Seth Arnold
Ryan Brown
Eric Ek

Mark Hopkins
M. Benjamin Jones
Jonathan Miller
Scott Silverman

Henry Owsley
Peter Kaufman
Patricia Caldwell

Dennis McGettigan
David Herman

Robert F. Greenhill
Scott L. Bok
Simon A. Borrows

Jeffrey F. Buckalew
Robert H. Niehaus

Saul Burian
Chris DiMauro
Adam Dunayer
Irwin Gold

David Hilty
Matthew Niemann
Eric Siegert
Eric Winthrop

Michael Henkin 
Steven Strom 
Frank Merola 
Richard Morgner 
Leon Szlezinger 

Tero Janne 
Robert White 
Richard Klein 
Leo Chang 
Alex Rohan

Henry S. Miller
Kenneth A. Buckfire
John R. Anderson
Ronen A. Bojmel
James Doak
Stuart E. Erickson

Samuel M. Greene
John R. Orem
Tim Pellegrin
Marc D. Puntus
Lloyd A. Sprung
Michael A.Wildish

George A. Needham
Andrew J. Malik

John J. Prior, Jr.
Glen W. Albanese

Neil A. Augustine
Stephen Ledoux
David L. Resnick
Todd R. Snyder

Stephen Antinelli
Bernard Douton
Daniel Gilligan
Homer Parkhill

Steve Smith Doug Lane
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Gnome de Plume
The Breaking Point
by	Christopher	Beard

On Monday, July 12, The	Wall	Street	Journal published an interview with John Malone, 
chairman of Liberty Media. The last question was:
WSJ:	What are you doing to protect yourself against the weak American economy?
Mr.	Malone:	Well, my wife, who is very concerned about these things, moved all her personal 

cash to Australia and Canada. She wants to have a place to go if things blow up here. Canada 
has a lot more fiscal and bank responsibility than most places in the world and lots of natural 
resources. We have a retreat right on the Quebec border….  Anytime we want to we can get 
away. It would probably be illegal but we could go.

Are the Malones survivalist wackos running through the north woods in fatigues dodging 
paint balls? I don’t think so. John Malone is a very astute businessman who buys right and 
sells with hooks in the deals that, more often than not, plague the buyer in time. 

So what has him wound so tight? What has so many people so scared? We have serious 
structural problems, and nobody’s doing anything about them.

China is, by default, everyone’s preferred solution because all we have to do is sit back 
and ride on their coattails. Businessmen are counting on China for growth. Wall Street talking 
heads are peddling investments in China. It’s a fantastic story. Over the past 20 years, China 
has made incredible advances from a backward agricultural country to the world’s most 
dynamic industrialized economy. The residuals from the rapid change are unknown, but there 
are many concerns. Questionable bank assets. Corruption. Heavy-handed bureaucrats. Real 
estate bubbles. One-party control. The new political structure has not been tested by either 
time or adversity, and experience suggests there will be stumbles along the road. In all events, 
there is no reason to believe China has anything but its own interests in mind.  

The developed world is in an economic funk, with high unemployment, generous benefits, 
and questionable work ethics. Everybody agrees current deficits are unsustainable, but most 
want to deal with the issue some time in the future. Iceland. Greece. Hungary. 

America is going to have to dig itself out of its economic difficulties. We need to be globally 
competitive and more disciplined to prosper in the future. 

We need to be more than accomplished consumers. Education, skills, and work ethic are 
essential to competing globally. The country must have financially responsible national and 
state governments to provide infrastructure, resources, and reliable services to enable us to 
fully engage the world. We need leaders who will take us to a viable economic future for the 
benefit of all. 

And we can’t afford our current international presence. We can’t afford the government 
playing Lady Bountiful, funding all just wars and buying military and other goodies to make 
friends around the world. We fund expensive wars in remote places, while China buys up 
foreign resources. Who’s the dummy? 

Obama’s profligacy is virtually unlimited. Getting money for people and projects perceived 
to be deserving seems to be his only interest. Those concerned about the cost are treated as 
handling problems. But, then again, W was a reckless spender too. So I guess we’ll find out 
where the breaking point is when we get there.    ¤

Future Issues:
•	 Special	Report:	Restructuring	Depts.	of	National	Accounting	Firms

•	 Special	Report:	European	Restructuring	Practices	of	U.S.	Law	Firms

•	 Research	Report:	Who’s	Who	in	Garlock	Sealing	Technologies
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Hotel SNDAs, from p. 4

significant SNDAs are in hotel 
workouts. “As the economy has 
declined and owners and lenders 
have turned their attention 
to SNDAs, many have been 
surprised by the seeming lack 
of flexibility that they have with 
respect to certain hotel assets,” 
says Fanelli.

Fanelli believes recent events 
will encourage a more detailed 
analysis of SNDAs. 

First, she says, the marketplace 
may question whether SNDAs 
are needed at all. “Anecdotally, 
a number of hotel  lenders 
have indicated that they are 
reevaluating the use of SNDAs,” 
Fanelli says.

But if SNDAs do continue to 
be used, Fanelli says, “the issue 
of when to negotiate the SNDA 
in relation to the loan documents 
and the management agreement 
is likely to be revisited” because 
“recent events underscore the 
need to negotiate the SNDA at an 
earlier point in the transaction.”

Butler disagrees for two 
reasons, however. “First, virtually 
every branded hotel management 
agreement prohibits the owner 
from incurring debt unless the 
lender signs an SNDA in a form 
acceptable to the operator. The 
owner would be in material 
breach of the HMA if it failed to 
get the lender to sign an SNDA 
(or a written waiver from the 
operator),” he says. “Second, 
although there are arguments as 
to why a lender with a mortgage 
might not need an SNDA to 
protect the seniority of its security 
interest, lenders do not want 
to be at risk to the unexpected. 
An HMA could grant security 
interests to the operator or 
otherwise provide the basis for a 
claim by the operator that lenders 
would prefer to avoid. So lenders 
want a single document that 
makes clear the loan is senior to 
any claims of the operator. The 
SNDA is the place to do that.”   ¤


