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Common Ground
Courts Find Consensus in Settling Make-Whole Disputes
by	Julie	Schaeffer

A district court has agreed with the bankruptcy court in the bankruptcy case of MPM 
Silicones, LLC (Momentive), and now courts in Delaware and the Southern District of 
New York – the two most significant forums for large Chapter 11 cases – appear to have 
largely settled on the basic analytical framework for adjudicating make-whole disputes, 
at least as far as contract interpretation issues are concerned, says Ron Meisler, a partner 
in the restructuring group at Skadden, Arps, Slate, Meagher & Flom LLP and Affiliates.

Outside of bankruptcy, make-whole provisions – which compensate noteholders for 
lost interest when debt is paid early – are simple. To determine if a creditor is entitled to 
be “made whole,” you simply look at the indenture that governs the debt and applicable 

Nortel
Widely Anticipated Decision Is Big Win for Pensioners
by	Julie	Schaeffer

Judges in the United States and Canada have determined how the assets of a global 
enterprise should be allocated among the three main insolvency proceedings pending in 
the United States, Canada, and the United Kingdom by using a joint cross-border trial.

The widely anticipated decision in Nortel holds that creditors in the United States, 
United Kingdom, and Canada (including pensioners) may share on an equal footing in 
regard to roughly $7 billion in residual assets put into escrow following Nortel’s 2009 
bankruptcy.

“It was the first time we had a simultaneous trial with two separate sovereign courts 

Vendors Suffer Setback
Delaware Court Says Debtors’ Setoff Rights Predominate
by	Randall	Reese

In 2005, Section 503(b)(9) was added to the Bankruptcy Code as part of the 
Bankruptcy Abuse Prevention and Consumer Protection Act. The Section provides 
vendors of a bankrupt company with an administrative priority claim for “the value of 
any goods received by the debtor within 20 days before the date of commencement of [its 
bankruptcy] case…in which the goods have been sold to the debtor in the ordinary course 
of such debtor’s business.”  While Section 503(b)(9) may have provided vendors with 
some additional comfort that their claims would be paid, a recent decision by Delaware 
Bankruptcy Judge Kevin Carey in the ADI	Liquidation,	Inc.	(f/k/a	AWI	Delaware,	Inc.) 
Chapter 11 cases may replace that comfort with new anxiety. That decision, according 
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to Malhar Pagay of Pachulski Stang Ziehl 
& Jones, “may severely limit – if not 
eliminate altogether in some cases – a 
supplier’s entitlement to 100% payment 
for deliveries made in the weeks before a 
bankruptcy filing.”

AWI Delaware was a cooperative food 
distributor that provided distribution 
and retail services to member retailers. 
It serviced 800 supermarkets, specialty 
stores, and convenience stores with 
a variety of grocery and general 
merchandise products. In the ordinary 
course of conducting its business, a 
number of AWI’s vendors delivered goods 
and services that were received within the 
20 days prior to the filing of its bankruptcy 
case on September 9, 2014.  The amounts 
owed for those deliveries formed the basis 
of over 25 motions for the allowance and 
payment of the Section 503(b)(9) claims 
at issue in the case.  

AWI, however, asserted that it earned 
certain credits and refunds from those 
vendors, also in the ordinary course of 
business. Those credits were based on 
claims for items such as overpayments, 
promotions, volume discounts, and 
rebates. In February 2015, AWI and 
the Official Committee of Unsecured 
Creditors appointed in the case filed a 
joint motion asking the bankruptcy court 
to determine whether AWI could, at its 
election, use any setoff or recoupment 
rights that it held “to reduce the amount of 
an allowed secured claim, administrative 
claim (including a Section 503(b)(9) 
Claim) or general unsecured claim.”  

Not surprisingly, numerous creditors 
objected to the debtor being authorized 
to offset its claims against Section 
503(b)(9) claims. Most of the objections 
asserted that it was generally inequitable 
to allow the debtor to offset administrative 
claims before setting off against general 
unsecured claims. In addition, various 
objections also contended that allowing 
the debtor to offset Section 503(b)(9) 
claims “(i) undermines the legislative 
history of §503(b)(9); (ii) infringes on 
the creditors’ rights of setoff; (iii) allows 
the Debtors to use §558 as a sword, 
instead of a shield; (iv) is inconsistent 
with case law that permits tax claimants 
to set off general unsecured claims prior 
to administrative claims; (v) violates 
§1129(a)(9)(A); (vi) denies the creditors 
their right to adequate protection; and (vii) 

law. Inside bankruptcy, however, the 
issue becomes more complicated, with a 
multi-layered approach that analyzes the 
indenture under applicable state law, then 
brings in bankruptcy law. 

First, the indenture is analyzed under 
applicable state law to determine three 
things: Is there a make-whole provision? 
If there is a make-whole provision, has it 
been triggered? If there is a make-whole 
provision and it has been triggered, is it 
enforceable under applicable state law?

If the answers to these questions are 
yes, the make-whole provision is analyzed 
under bankruptcy law to determine 
four things: Does the bankruptcy filing 
automatically accelerate the obligations 
under the controlling contract (the 
indenture)? If so, does that acceleration 
trigger a make-whole provision? Should 
the make-whole provision be disallowed 
as a claim for unmatured interest? And, 
is the indenture trustee or lender able to 
decelerate the acceleration caused by the 
bankruptcy filing?

This process recently played out 
in the Momentive bankruptcy, which 
commenced in April 2014. Under the 
company’s plan of reorganization, senior 
noteholders were to be paid in full, but 
without the interest that would have 
accrued all the way through the original 
2015 maturity of the notes. The senior 
noteholders objected on the grounds 
that the plan violated the terms of the 
indenture – which provided for payment 
of a make-whole premium in the event 
of any redemption of the notes before 
October 2015 – and a redemption of the 
notes that occurred with the automatic 
acceleration of the notes upon the filing 
of the bankruptcy. 

At the plan confirmation hearing, 
Bankruptcy Court Judge Robert D. Drain 
ruled against the senior noteholders, 
primarily on the grounds that the language 
in the indenture relating to the make-whole 
premium was not specific. According to 
Drain, in order for the make-whole 
premium to apply, the indenture needed to 
specifically provide that such a payment 
would be due in the event of automatic 
acceleration of the maturity date. 

Then the issue arose again, in the 
bankruptcy of	 Energy	Future	Holdings	
subsidiaries, Energy Future Intermediate 
Holding Company and EFIH Finance, 
Inc. (together, referred to as EFIH). When 

that had to apply their own laws,” 
notes Sameer Advani of Willkie Farr & 
Gallagher LLP, which served as U.S. 
counsel to Nortel’s U.K. pensioners.

Willkie Farr & Gallagher represented 
the pensioners before the Delaware 
bankruptcy court, which handed down 
one of the two joint decisions – a decision 
that divided assets in a unique way, 
according to Advani.

The complexity of the case stems 
from the company’s operating structure. 
While Nortel was always headquartered 
in Canada and had significant Canadian 
operations, its operations spanned legal 
entities and geographic boundaries, with 
well over 100 subsidiaries located all 
over the world operating under what the 
company called a matrix structure. In 
Nortel’s own words, “the organizations 
within Nortel share information and 
perform common tasks across geographic 
boundaries. Fully integrated entities 
performing R&D, manufacturing support, 
and distribution functions interact together 
to fulfill customer demand for product and 
services.”

“The Nortel Group operated as a highly 
integrated entity based on lines of business 
that operated without regard to geographic 
boundaries or corporate formalities as ‘One 
Nortel,’” say Selinda Melnik and Tim 
Hoeffner, partners at DLA Piper, which 
served as U.S. counsel to the Canadian 
creditors’ committee.  

That structure put Nortel in the position 
of selling versus reorganizing. “The 
organization was so integrated that when 
Nortel filed for bankruptcy it quickly 
came to the conclusion that it wouldn’t be 
able to reorganize and would need to sell 
all of its assets to pay off its creditors,” 
says Brian O’Connor, also of Willkie Farr 
& Gallagher LLP.

That said, because of the way assets 
were shared, it was difficult to figure out 
who owned what. “Nortel is an egg that 
cannot be unscrambled,” say Melnik and 
Hoeffner. “It is not possible to identify 
or trace with precision which entity 
contributed what to the creation or value 
of any asset sold.”

As a result, says O’Connor, the 
companies decided to do something 
unusual and sign an “interim funding 
settlement agreement (IFSA), under 
which they would do everything they 
could to maximize value by acting 
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Who’s Who in Allied Nevada Gold Corp.
by	Dave	Buzzell

Research Report

Allied	Nevada	Gold	Corp.	 (ANV)	 is	
a	 	publicly	 traded	U.S.-based	 gold	 and	
silver	 producer	 engaged	 in		 mining,	
developing,	 and	 exploring	 properties	
in	 the	Nevada.	ANV	 has	 13	 direct	 and	
indirect	subsidiaries,	all	wholly-owned	or	
controlled	by	ANV.
ANV	was	 spun	 off	 from	Vista	Gold	

Corp.	 in	2006	and	began	operations		 in	
May	2007.	ANV	acquired	Vista’s	Nevada-
based	 mining	 properties	 and	 related	
assets,	 including	 the	Hycroft	Mine,	 an	
open-pit	heap	leach	operation	located		in	
Nevada,	and	a	portfolio	of	gold	and	silver	
exploration	properties	located	throughout	
the	state.	As	of	December	31,	2014,	ANV	
controlled	 75	 exploration		 properties	
throughout	Nevada.	
ANV	 and	 its	 subsidiaries	 primarily	

operate	 through	ANV	 and	 its	 wholly-
owned	 subsidiary	Hycroft	Resources	&	
Development,	Inc.	(HRDI).	ANV	is,	among	
other	 things,	 responsible	 for	 all	 of	 the	
company’s	 general	 corporate	 functions.	
HRDI	owns	and	operates	the	Hycroft	Mine,	
which	 is	 currently,	 and	 historically	 has	
been,	ANV’s	 sole	operating	mine.	ANV’s	
other	subsidiaries	hold	interests	in	various	
exploration	properties	or	are	legacy	entities	
with	no	material	operations.
Proven	and	probable	mineral	reserves	

at	the	Hycroft	Mine	are	estimated	at	10.6	
million	ounces	of	gold	and	465.3	million	
ounces	of	silver.	In	2014,	the	Hycroft	Mine	
produced	approximately	216,900	ounces	
of	gold	and	1.8	million	ounces	of	silver	
from	its	heap	leach	operations.
In	September	2011,	ANV	began	a	plan	

to	expand	operations	and	process	sulfide	
(mill)	ores	at	the	Hycroft	Mine.	However,	
due	 to	 declining	metal	 prices	 and	 the	
resultant	lower	than	expected	cash	flows	
generated	 by	 its	mining	operations,	 the	
company	put	its	expansion	plans	on	hold.
During	 the	 next	 two	 years,	 ANV	

was	 further	 affected	 by	 declining	 gold	
and	 silver	 prices	 and,	 despite	 a	 nearly	
doubling	of	gold	and	silver	ounces	sold,	
revenue	increased	only	modestly.	
Because	gold	and	silver	sales	represent	

100	percent	of	ANV’s	revenues,	the	fall	in	
market	 prices	 for	 those	precious	metals	

significantly	hurt	the	company’s	financial	
position,	operating	results,	and	cash	flows.	
The	market	price	of	gold	peaked	at	$1,895	
per	ounce	 in	August	2011.	As	of	March	
9,	 2015,	 gold	 closed	 at	 $1,168.50	 per	
ounce,	 down	 approximately	 38	 percent	
from	the	2011	peak	and	down	16	percent	
from	the	last	twelve-month	high	of	$1,385	
per	ounce.	Similarly,	the	market	price	per	
silver	ounce	has	decreased	 from	$29.95	
per	 ounce	 as	 of	December	 31,	 2012	 to	
$15.92	per	ounce	as	of	March	9,	2015.
Despite	 ANV’s	 efforts	 to	 increase	

revenue,	 decrease	 costs,	 sell	 non-core	
assets,	reduce	or	delay	capital	expenditures,	
and	raise	capital,	the	company’s	liquidity	
continued	to	deteriorate.	
On	March	 10,	 2015,	 ANV	 and	 its	

subsidiaries	 filed	 for	Chapter	 11	 in	 the	
United	States	Bankruptcy	Court	 for	 the		
District	of	Delaware.	ANV	disclosed	$941	
million	in	total	assets	and	$664	million	in		
total	debt	as	of	December	31,	2014.
In	 its	 filing,	ANV	 cited	 the	 drop	 in	

gold	and	silver	prices	in	recent	years,	an	
overleveraged	capital	structure,	significant	
contractual	capital	requirements,	delay	of	
the	Hycroft	Mill	project,	and	exposure	under	
cross	currency	swaps	for	its	problems.
ANV	announced	it	had	secured	a	$78	

million	DIP	 Facility,	 which	 it	 said	 is	
the	 best	 financing	 that	 it	 could	 obtain	
and	which	will	 allow	 the	 company	 to	
delever	its	balance	sheet	and	implement	
a	financial	and	operational	restructuring.

The	Debtor
Robert	Buchan	is Executive Chairman. 

Randy	E.	Buffington	 is President and 
CEO.	Stephen	M.	Jones is Executive Vice 
President, Secretary, and CFO. 
Akin	Gump	Strauss	Hauer	&	Feld	

LLP, led by partners Ira	S.	Dizengoff	
and Philip	C.	Dublin, is co-counsel. Also 
working on the case are Daniel	I.	Fisher, 
Partner, Alexis	Freeman, senior counsel, 
Kristine	G.	Manoukian, counsel, and 
Matthew	C.	 Fagen and Edward	A.	
Mishan, associates.
Blank	Rome	LLP is also serving as co-

counsel to the company. Partners Bonnie	
G.	Fatell, Michael	D.	DeBaecke, and 
Stanley	B.	Tarr, lead the engagement 

and are assisted by associates Victoria	
Guilfoyle and Alan	Root.
FTI	Consulting,	 Inc. is serving as 

operational advisor, headed by Steven	D.	
Simms, senior managing director.

The financial advisor is Moelis	&		
Company	LLC, led by Barak	Klein, 
managing director.

Consenting noteholders are represented 
by Stroock	&	Stroock	&	Lavan, led by 
Kristopher	Hansen, chair of the financial 
restructuring group, and partners Brett	
Lawrence and Jayme	Goldstein.

Secured lenders are represented by 
Wachtell,	Lipton,	Rosen	&	Katz, with 
partners Richard	Mason and John	R.	
Sobolewski	 leading the engagement, 
and Paul	Hastings	LLP, led by partner 
Andrew	V.	Tenzer.

Official	Committee	of	Unsecured	
Creditors

T h e  C o m m i t t e e  c o n s i s t s  o f 
Computershare	Trust	 Company	 of	
Canada, FLSmidth	 USA	 Inc., and 
International	Lining	Technology.
Arent	 Fox	 LLP is serving as co-

counsel. Robert	M.	Hirsh, partner in the 
Bankruptcy and Financial  Restructuring 
Group at Arent Fox, heads the engagement.
Polsinelli	PC is conflicts counsel to the 

Committee, headed by Christopher	A.	
Ward, managing shareholder.
Zolfo	Cooper,	 LLC is  bankruptcy 

consultant and financial advisor. David	
MacGreevey, managing director, leads 
the engagement.
Official	Committee	of	Equity	Security	

Holders
James	Anderson,	John	Connor, Ajay	

Maskar, Michael	Richey, and Michael	
Willingham are on the Committee.
Cole	Schotz	P.C.	and LeClairRyan 

are serving as co-counsel.
Peter	J.	Solomon	Company is serving 

as the Committee’s financial advisor, 
led by Anders	 J.	Maxwell, managing 
director.

The	Trustee
The U.S. Trustee is Andrew	R.	Vara.

The	Judge
The judge is the Honorable	Mary	F.	

Walrath.  ¤
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Association	
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September 27 – 30, 2015
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Contact: www.ncbj.org

Turnaround	Management	
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27th Annual Conference
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Contact: www.turnaround.org
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October 23, 2015
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Beard	Group	
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November 30, 2015
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New York, NY
Contact: (240) 629-3300
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together to sell assets as quickly as possible. 
Battles over who should get what portion 
of the proceeds – ultimately, $7.4 billion – 
would be postponed. In the meantime, all 
proceeds were put into an escrow account 
referred to as “the lockbox.”

When it came time to negotiate with 
one another about the distribution of 
the proceeds, the companies tried to 
negotiate. That included the European, 
U.S., and Canadian debtors – namely, 
the Nortel entities in those regions. The 
biggest claimants on the estate’s assets 
were bondholders, mostly Canadian ($4 
billion), the U.K. pension plan ($3.1 
billion), and the Canadian pension plan ($2 
billion), followed by the usual assortment 
of general unsecured claims, trade claims, 
and the like. 

Ultimately, however, three mediations 
failed to produce agreement, in part because 
the debtors argued that a document called a 
master research and development agreement 
(MRDA) should provide guidance as to 
how the money from the lockbox should 
be allocated. 

“The problem was that the document 
was intended to govern the parties while 
they were operational,” says O’Connor. 
The Canadian debtors argued that under 
the MRDA they should get about 82 
percent of the lockbox, because they 
held legal title to all the patents involved. 
The U.S. debtors said they should get 72 
percent of the lockbox because beneficial 
ownership, not legal ownership, was key, 
and most beneficial ownership (in the form 

of revenue) came from the U.S. market. 
The European debtors, meanwhile, said 
the lockbox should be allocated based on 
who developed the company’s intellectual 
property, namely the amount of R&D 
expenditures – and that would give the 
Europeans 18 percent.

“From day one, we said that’s all well and 
good, but the agreement wasn’t intended 
to supply an answer to who gets what 
after the whole company is in worldwide 
insolvency,” says O’Connor. “Given that, 
we thought the fairest way to do this, given 
how integrated the company was, would be 
to allocate the proceeds of the lockbox on 
the proportion of claims the various debtors 
had. So if we had $100 worth of claims in 
Europe, $100 in Canada, and $100 in the 
United States, each debtor would get a third 
of the lockbox. And those thirds would be 
divided up to various creditors under each 
country’s insolvency laws.”

Ultimately, who had the right to the 
money in the lockbox was determined 
under the supervision of two courts: the 
Delaware Bankruptcy Court (with Judge 
Gross presiding) and the Supreme Court of 
Ontario (with Justice Newbould presiding). 
After an unprecedented 21-day joint trial took 
place, with both courts connected by video-
link, broadcasting across a private internet 
network to parties worldwide, the courts 
issued an opinion. “They agreed with us that 
the MRDA did not apply to the distribution of 
assets in a sale, and both courts had problems 
with the methodologies used by the debtors,” 
says O’Connor. “Ultimately they adopted a 

fails to recognize that the Debtors’ set off 
rights are limited by contractual provisions 
and prior course of dealings.”

Judge Carey began by comparing the 
debtor’s rights under Section 558 of the 
Bankruptcy Code and a creditor’s rights 
under Section 553. Section 558 preserves 
a debtor’s right to effectuate setoffs, as 
it exists under state law, as a personal 
defense and renders the “prepetition/
postpetition distinction” irrelevant.  Section 
553, however, “restricts the exercise of a 
creditor’s rights so that prepetition setoff 
rights can be applied only to prepetition 
debts and obligations.”  Therefore, Judge 
Carey determined that allowing a debtor to 
offset postpetition claims against prepetition 

claims “is consistent with the plain language 
of the Code and furthers the goals and 
objectives of the Code.”  He also quoted 
approvingly from a 2009 decision in the 
Circuit	City	Stores,	Inc. bankruptcy stating 
that the court should “favor an application 
that is most likely to result in equal 
distributions to the debtors’ creditors as a 
whole” when evaluating setoffs.

Judge Carey similarly dismissed the 
creditors’ arguments regarding the legislative 
intent behind Section 503(b)(9) and the 
impact of Section 1129(a)(9)(A). Noting 
again the importance of Section 558 not 
distinguishing between prepetition and 
postpetition claims, he held that the creditors 
did not provide a basis for stripping a 

Vendors,	from page 2

continued on page 8
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Landlords in various retail insolvencies, lien claimants in cross border 
insolvencies, insurers, equipment lessors, suppliers, Minister of Finance, 
trustees and interim receivers, asset bidders and purchasers, and others.

Nortel Networks bondholders, Sino-Forest Corporation, Yellow Media 
noteholders,OPTI Canada noteholders, Catalyst Paper noteholders, Gateway 
Casinos secured lenders, AbitibiBowater UCC, Smurfit-Stone UCC, Quebecor 
World UCC, Newpage bondholders, SkyLink Aviation noteholders,Trident 
Exploration, Bank of Montreal, CIBC, Ernst & Young, PwC.

Nortel Networks (UK pension parties), Bloom Lake/Wabush Group (debtor), 
First Leaside (receiver), League Assets (secured lender), Stanfield Mining 
(DIP lender), Great Basin Gold (DIP lenders/secured lenders), RB Energy 
(debtor), Universal Settlements (monitor), CPI Portrait Studios (secured 
lender syndicate), Timminco (monitor), Arthon Industries (monitor), various 
Canadian and U.S. financial instns.

AVEOS Fleet Performance (debtor), Bombay, Bowring & Benix (Richter 
Advisory Services Inc. as court-appointed Monitor), Catalyst Paper (lenders), 
Cline Mining (debtor), Colt Defense (DIP lender), Crystallex International 
(DIP lender), Democrazia e Liberta - La Margherita (Italian joint liquidators), 
First Leaside (investor group), Grant Forest Products (debtor), Great Basin 
Gold (bondholders), Jaguar Mining (senior secured lender), Lone Pine 
Resources (equity holders), Nortel Networks (UCC), and many others.

Creditors, debtors, and court-appointed officers in bankruptcy, insolvency 
and restructuring cases, including Johnson Controls Inc., Visteon 
Corp., Romspen Investment Corporation, Ontario Wealth Management 
Corporation, MNP Ltd., A. Farber & Partners Inc., and SF Partners Inc.

Aurek Holdings (petitioners), Marine Drive Properties (Onni Group), 
League Assets Corp. (Onni Group), The SOPA Square Joint Venture et al 
(petitioners), Yukon Zinc Corp. (Hy’s Transportation), Tangerine Financial 
Products (receiver), League Assets Corp. (petitioners), Douglas Channel 
LNG (Pacific Northern Gas), Lemare Lake Logging (The Toronto-Dominion 
Bank), City of Vancouver (Olympic Village restructuring), and many others.

PricewaterhouseCoopers (Boutique Jacob Bikini Village Group), Alvarez & 
Marsal (Sterling Shoes, North America Tungsten), The Catalyst Capital Group 
(Mobilicity), Ernst & Young (Penson Financial Services Canada), Samson 
Bélair/Deloitte & Touche (Century Mining Corp), HSBC Bank of Canada 
(Calmena Energy Services, Maple Leaf Loading, Abbotsford Growers), 
Honeywell (Comstock), and many others.

Nortel Networks, Target Canada, Mobilicity, Connacher Oil and Gas, Essar 
Steel Algoma, Armtec Infrastructure, XL Insurance Company, The Cash Store, 
US Steel Canada, Nelson Education, Cline Mining, Jaguar Mining, Canadian 
Investor Protection Fund, Deposit Insurance Corporation of Ontario, Ernst & 
Young, Alvarez & Marsal, KPMG, FTI Consulting, PwC, Deloitte, and others.

Nortel Networks (CCAA proceedings), FTI Consulting (Sino-Forest 
Corporation CCAA proceedings), Korea Resources Corporation and Korean 
consortium (Boleo Mine Project), KPMG (Great Basin Gold CCAA), Bank of 
Montreal (Standen’s Group of Companies), City of Montreal, as sole secured 
creditor of the debtor, Public Bike System Company (application of PBSC 
under the Bankruptcy and Insolvency Act), and others.

Montreal, Maine & Atlantic (Fortress Investment Group through Railway 
Acquisition Holdings), North American Palladium (The Bank of Nova Scotia), 
Comstock Canada (The Williams Companies), Great Basin Gold Limited, 
Catalyst Paper Corporation (JPMorgan), Crystallex International Corporation, 
Nortel (The Bank of New York Mellon), and many others.

Air Canada, Deloitte & Touche Inc., Deutsche Bank AG, Ernst & Young Inc., 
Essar Steel Algoma Inc., FTI Consulting Inc., GE Capital Canada, KPMG 
LLP, PricewaterhouseCoopers Inc.

Nortel Networks Inc , Canada Pension Plan Investment Board re: Laricina 
and re: Arctic Glacier, Brookfield Asset Management and Brookfield Capital 
Partners re: Armtec and re: North American Palladium, Essar Algoma, West 
Face Capital, Alvarez & Marsal, PricewaterhouseCoopers, Duff & Phelps, 
KPMG, Grant Thornton, Deloitte, Fairfax Financial Holdings Limited, The 
Cadillac Fairview Corporation Limited, The Toronto-Dominion Bank, Assuris.

Canadian Bankruptcy Law Firms

Attorneys Bankruptcy	
Attnys.

Firm Senior	Bankruptcy	Partners Representative	Clients/Cases

Alexander	Holburn	
Beaudin	+	Lang
604-628-2700
www.ahbl.ca

Bennett	Jones	
416-863-1200 – Toronto 
403-298-3100 – Calgary
 www.bennettjones.com

Blake,	Cassels	&	Graydon
416-863-2400
www.blakes.com

Cassels	Brock	&	
Blackwell
416-869-5300
www.casselsbrock.com

Dickinson	Wright
416-777-0101
www.dickinsonwright.com

Farris,	Vaughan,	Wills	&	
Murphy		
604-684-9151 
www.farris.com

Fasken	Martineau	
DuMoulin
416-366-8381
www.fasken.com

Goodmans
Toronto, ON 
416-979-2211
www.goodmans.ca

Gowling	Lafleur	
Henderson
416-862-7525
gowlings.com

McMillan
416-865-7000
www.mcmillan.ca

Stikeman	Elliott
416-869-5500
www.stikeman.com

Torys
416-865-0040
www.torys.com
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This	book	may	be	ordered	by	calling	888-563-4573	or	by	visiting	www.beardbooks.com.
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Worth Reading Nortel,	from page 4

modified pro-rata distribution approach 
based on the amount of claims around 
the world.”

Under the modified pro-rata approach, 
the lockbox distribution would be made 
according to the percentage of Nortel’s 
allowed claims that each estate made 
– but cash in each estate would not be 
reallocated, nor would inter-company 
claims be ignored, as would be the case 
in a pure pro-rata distribution.

According to Melnik and Hoeffner, 
Nortel is most notable for the Canadian 
and U.S. courts’ recognition of the 
complexities and uniqueness of multi-
national enterprise group insolvencies, 
coupled with the insight and courage 
they brought in working together to 
develop mechanisms, make difficult 
reasoned decisions, and fashion 
pioneering results in the interest of all	
stakeholders, and often in the face of 
significant opposition and criticism.

Nortel, Melnik and Hoeffner say, 
was “a case study waiting to happen.” 
Among other things, they note, 
“Nortel has examined the full range of 
alternative allocation theories which 
might be applied in a variety of both 
domestic and international situations. 
It has endorsed the application of a pro 
rata solution when required and called 
out for by the facts and circumstances. 
It has validated thinking outside the 
box when one is traveling ‘where no 
wo/man has gone before.’ [And] it 
has highlighted numerous areas where 
law, procedure, and legal infrastructure 
reform and harmonization are greatly 
needed within and among nations.”

Despite the generally happy outcome, 
Gross had harsh words for all of the 
debtors, writing in his opinion that the 
European debtors fail “to recognize 
that spending does not necessarily 
create value, the Canadian debtors 
‘are nothing short of narcissistic in 
allocating the bulk of the sales proceeds 
to themselves,’ and the U.S. debtors 
‘equate revenue to value without any 
regard to where the value-generating 
assets were developed.’”

“Territorial wrangling significantly 
diminishes value for stakeholders in a 
global insolvency involving a highly 
integrated multinational enterprise 
whose assets are entangled, and ought 
not to be condoned or rewarded,” 
Gross opined.  ¤

Merchants	of	Debt:	KKR	and	the	Mortgaging	of	
American	Business
Author:	George	Anders
Publisher:	Beard	Books
Softcover:	354	pages
List	Price:	$34.95

The juggernaut of Kohlberg Kravis Roberts & Co. (KKR) began rolling in 1976 
when Jerome Kohlberg and cousins Henry Kravis and George Roberts left Bear, Stearns 
with about $120,000 to spend. The three wunderkinds shortly invented and dominated 
the leveraged buyout as they sought investors and borrowed money to acquire Fortune 
500 companies in dizzying succession. 

Anders captures the KKR phenomenon as follows: “For the first fourteen years of 
KKR’s existence, the buyout firm’s hallmark could be expressed in one word: debt… 
As KKR grew evermore powerful, Kravis and Roberts derived their economic clout 
from a single fact: They could borrow more money, faster, than anyone else.” And 
KKR borrowed with remarkable success. It acquired $60 billion worth of companies 
in wildly different industries in the 1980s: Safeway Stores, Duracell, Motel 6, Stop & 
Shop, Avis, Tropicana, and Playtex. They made piles of money by deducting interest 
expenditures from their taxes, cutting costs in their new companies, and riding a long-
running bull market.

KKR put up very little of their own money, but their partnerships made out like 
bandits. Consider the case of Owens-Illinois: KKR put up only 4.7 percent of the 
purchase price. The company’s chairman earned $10 million within a few years, the 
takeover advisors got $60 million, Owens-Illinois was left “gaunt and scaled back,” 
and about five years later, KKR took it public at $11 a share, more than twice what the 
KKR partnership had paid for it.

In this reprint of his 1992 book, Anders tells us how KKR worked: “Time after 
time, the KKR men presented a tempting offer. The CEO could cash out his company’s 
existing shareholders by agreeing to sell the company to a new group that would be 
headed by KKR, but would include a lot of room for existing management. The new 
ownership group would take on a lot of debt, but aim to pay it off quickly. If this 
buyout worked out as planned, the KKR men hinted, the new owners could earn five 
times their money over the next five years. Presented with such a choice in the frenzied 
takeover climate of the 1980s, managers and corporate directors again and again said 
yes… To top management a leveraged buyout was the most palatable way to ride out 
the merger-and-acquisition craze.”

The author includes a detailed appendix of KKR’s 38 buyouts during 1977-1992 
that presents the following on each purchase: price paid by KKR; percentage of the 
purchase price paid by KKR’s equity funds; length of time KKR owned the company; 
financial payoff for the ownership group; and the annualized profit rate for investors 
over the life of the buyout. KKR used less than 9 percent of its own funds in 18 of the 
38 cases. In only four cases did KKR put up more than 30 percent of the price. KKR 
owned the 38 companies for an average of about 5 years. As Anders puts it, “As quickly 
as the KKR men had roared into a company’s life, they roared off.”

This behind-the-scene account shows the ambition, pride, envy, and fear that 
characterized the debt mania largely engineered by KKR, a mania that put millions 
out of work and made a very few very rich. This book is a must read in understanding 
what happened to corporate America in the 1980s.   ¤
George	Anders	worked	for	two	decades	at	the	Wall	Street	Journal,	and	was	part	

of	a	seven-person	reporting	team	that	won	the	Pulitzer	Prize	for	national	reporting. 
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Top restructuring advisor in many complex, high-profile transactions. Recently closed 
transactions include Genco Shipping, Essar Steel (Algoma), Detroit, OGX, BCBG Max Azria, 
and Nautilus Shipping. Currently working on 35 assignments, including Caesars, Energy 
Future Holdings, Endeavour, Iceland, Puerto Rico, Relativity Media, and Tonon Bioenergia.

Financial advisor to UCC on section 363 sale of Dendreon to Valeant Pharmaceuticals. 
Financial advisor to ad hoc committee of Energy Future Holdings’ senior toggle noteholders 
in restructuring aggregate indebtedness of approximately $42 billion. Other recent 
engagements include Patriot Coal Corporation and subsidiaries in new Chapter  11 cases.

Boutique investment banking and financial advisory firm with broad experience advising 
retail and consumer products companies. In busy year of retail restructurings, engagements 
included Cache, with 236 women’s apparel specialty stores; Karmaloop, a cross-platform 
fashionware company; Love Culture, with 76 stores; and Frederick’s of Hollywood.

Leading FA and investment banker in many complex restructurings, including Altegrity ($1.7 
billion in assets) in prenegotiated reorg., and Mineral Park in sale of assets comprising copper/
molybdenum mine. Advising Athlon Energy on $7.1 billion sale to Encana Corporation 
and Tribune Media Company on $545 million spin-off of Tribune Publishing Company.

Representative engagements include UCC of Energy Future Holdings, in one of the 
largest restructurings of 2014. Deal with key stakeholders kept company and 70 affiliates 
operating while  reducing roughly $40 billion in debt. Advised UCCs of Cal Dive and SIGA 
Technologies. Company-side engagements include KiOR and Hutcheson Medical Center.

One of the most active firms of the last year with representations that included Entegra 
Power, Trump Entertainment Resorts, ALCO Stores, Baxano Surgica, Deb Stores, Wet 
Seal, Caesar’s Entertainment Corp., BPZ Resources, and Quicksilver Resources. Other 
engagements included UCCs of GT Advanced Technologies and RadioShack.

Recent engagements include UCC of Caesars Entertainment, one of the world’s largest casino 
companies with $28 billion in assets. Also represented UCCs of Patriot Coal Company, 
Standard Register, and Momentive Performance. Company-side assignments include 
EveryWare Global prepackaged financial restructuring and Variant Holding.

One of the world’s leading restructuring advisory practices, recent engagements include 
Chassix, Dendreon, Energy Future Holdings, Essar Steel Algoma, LightSquared, 
RadioShack, Sabine Oil & Gas, Standard Register, Target Canada, and USEC. Internationally, 
is advising Greece and the Ukraine in restructuring those nations’ sovereign debt. 

Recent company engagements include Molycorp, a $2.4 billion specialized metals producer; 
UniTek Global Services, $250 million services provider to U.S. and Canadian media 
and telecommunication companies, and El Paso Children’s Hospital. Recently closed 
transactions include Excel Maritime Carriers and Furniture Brands International.

Advised on 24 completed restructurings representing over $75 billion in value in 2014. In 
2015, advised Petrobras on liability management exercises related to $125 billion in debt, 
completed $6 billion pre-pack of Indiana Toll Road, advised in recapitalization of German 
bank Depfa, and is advising stakeholders on more than 20 active assignments.

Recent financial advisory and investment banking clients include NII Holdings, a $2.8 billion 
wireless communication company, and GT Advanced Technologies, a $1.5 billion  diversified 
technology company. Also represented Allen Systems Group technology company and 
official committee of equity security holders of Genco Shipping & Trading.

Leading national boutique investment bank assisting middle-market companies. Recent 
transactions include Section 363 sale of Saladworks assets to affiliate of Centre Lane 
Partners; Article 9 sale of Republic Storage Systems operating assets to affiliate of Echelon 
Capital; and Section 363 sale of Advanced Workstations in Education to Blackstreet Capital.

Special Report

¤

Firm Senior	Professionals

Blackstone
New York, NY 
212-583-5000
www.blackstone.com

Centerview	Partners
New York, NY
212-380-2650
www.centerviewpartners.com

Consensus	Advisors
Boston, MA
617-437-6500
www.consensusadvisors.com

Evercore
New York, NY  
212-857-3100 
www.evercore.com

Guggenheim	Securities
New York, NY
212-739-0700
guggenheimpartners.com

Houlihan	Lokey
New York, NY
800-788-5300
www.hl.com

Jefferies		
New York, NY
212-284-2300
www.jefferies.com

Lazard	Frères	&	Co.	
New York, NY
212-632-6000
www.lazard.com

Miller	Buckfire	&	Co.	
New York, NY
212-895-1800
www.millerbuckfire.com

Moelis	&	Company
New York, NY
212-883-3800
www.moelis.com

Rothschild,	Inc.
New York, NY
212-403-3500
www.rothschild.com 

SSG	Capital	Advisors
West Conshohocken, PA and 
New York City
610- 940-1094
www.ssgca.com

Outstanding	Achievements

Outstanding Investment Banking Firms – 2015
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Vendors,	from page 4

debtor’s defenses in determining the 
allowed amount of a Section 503(b)(9) 
claim.  The creditors’ assertions regarding 
two decisions from earlier tax cases were 
rejected because Judge Carey could 
“perceive no reason why these cases 
involving application of a separate, distinct 
statute should apply here.”

The creditors’ two final arguments 
did not fare much better. The creditors 
first argued that, because Section 506 
characterizes setoff claims as secured 
claims, a debtor must provide adequate 
protection to the extent the debtor’s setoff 
rights reduce the creditor’s setoff rights.  
Judge Carey again turned to the 2009 
Circuit	City	 Stores decision, noting his 
agreement with Judge Kevin Huennekens 
(Bankr. E.D. Va.) that “[s]atisfying 
creditor claims by extinguishing debt that 
a creditor otherwise owes to the debtor 
does not erode the value of the claims 
alleged by the creditor.” Rather, Judge 
Huennekens characterized the position of 
the creditors as “complaining that they are 

not receiving the windfall that they were 
perhaps hoping to receive to the detriment 
of creditors as a whole.”

The creditors’ final unsuccessful 
argument was that AWI’s setoff rights were 
limited by contract provisions or the prior 
course of dealings between the parties and, 
as such, “the Court cannot acknowledge 
any discretion to permit offset of secured 
or administrative claims, generally, since 
the particular facts applicable to each claim 
may restrict the debtors’ ability to apply 
their setoff rights to particular debts.”  In 
addressing this argument, Judge Carey 
noted his own 2013 decision in the Prince	
Sports,	Inc. bankruptcy in which he held 
that setoff and recoupment rights are not 
dependent on the parties’ contract, but are 
equitable remedies available independent 
of any contractual remedy. Therefore, in 
the current case, he determined that there 
was “a presumption that the claimants’ 
prior course of dealing, industry standards 
and contract do not operate as a waiver 
of the Debtors’ equitable remedies.” A 
creditor, however, would have “the right 
to a hearing on the merits of their claim to 

rebut the presumption.”
“As many creditors are disappointed 

to learn, the Bankruptcy Code does 
not create a level playing field,” notes 
Michael Lastowski of Duane Morris.  
That playing field, he says, “is tilted in 
the debtors’ favor” as the ADI	Liquidation 
opinion further demonstrates.   Moreover, 
the opinion is likely to be influential, 
particularly in bankruptcy cases of 
retailers and manufacturers.  

“The stature of the ADI	Liquidation 
judge and the venue of the case – Delaware, 
which, together with New York, are 
popular venues for business bankruptcy 
filings – assure its widespread impact,” 
according to Pachulski’s Malhar Pagay.  
Therefore, careful planning by suppliers 
may take on added importance.  “Suppliers 
delivering goods to debtors in the few 
weeks before a bankruptcy filing must be 
prepared to address arguments that their 
503(b)(9) administrative expenses should 
be reduced or eliminated due to credits, 
refunds, or other amounts that may be 
payable to the debtor, regardless of when 
such amounts arise,” notes Pagay.   ¤
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EFIH filed for bankruptcy in April 2014, 
certain of its debtors were obligated 
under a series of first-lien notes – and 
under the indenture, the bankruptcy filing 
caused the automatic acceleration of the 
notes. EFIH sought approval of debtor-
in-possession (DIP) financing to repay 
all principal and accrued interest under 
the notes, but the noteholders argued 
that EFIH’s repayment was an “optional 
redemption” under the indenture, and 
such a redemption provided for a make-
whole premium. Judge Sontchi ruled in 
favor of EFIH on the grounds that “under 
New York law, an indenture must contain 
express language requiring payment of a 
prepayment premium upon acceleration; 
otherwise, it is not owed.”

That was not the case with Momentive; 
there was no language specifying that a 
make-whole premium would be owed 
upon automatic acceleration. Judge 
Sontchi did look carefully at the concepts 
of “redemption” vs. “acceleration,” 
determining that under the indenture, 
they were separate. The make-whole 
premium, he said, was due only upon 
an optional redemption. But, repayment 
following acceleration did not constitute 
an optional redemption. That’s because an 

optional redemption is a voluntary action 
and, under New York law, repayment after 
acceleration is not considered voluntary.

Andrew I. Silfen, a managing partner at 
Arent Fox, said the ruling made it appear 
that “Delaware bankruptcy courts will 
interpret the make-whole premium issue 
consistently with the views expressed in 
the recent Momentive decision handed 
down by the Bankruptcy Court for the 
Southern District of New York.”

More recently, district court Judge 
Bricetti agreed with the bankruptcy 
court that no make-whole premium was 
due in connection with the treatment of 
the senior lien notes under Momentive’s 
plan. “The district court largely followed 
the bankruptcy court’s analysis,” says 
Meisler. “It reasoned that, under the terms 
of the indentures, the maturity of the 
notes automatically accelerated upon the 
commencement of the bankruptcy cases. 
In light of the automatic acceleration of the 
notes, the consideration received by the 
noteholders under the plan presumptively 
did not constitute a prepayment. The court 
parsed the indenture for any language 
clearly and unambiguously overriding this 
presumption and found none. Although 
the noteholders pointed to several 
provisions that arguably contemplated 
the payment of the make-whole premium 

Common,	from page 2 despite the automatic acceleration of the 
notes, Judge Bricetti determined that these 
provisions were too ambiguous to support 
the noteholders’ position.”

According to Meisler, Judge Sontchi 
in EFIH and Judges Bricetti and Drain in 
Momentive approached the interpretation 
of the applicable debt instruments in 
roughly the same fashion. “At a high 
level, these courts adopt a presumption 
that the payment of debt upon acceleration 
is not a prepayment and thus does not 
trigger a make-whole premium,” he 
says. “This is a rebuttable presumption, 
but the lenders must point to clear and 
unambiguous language demonstrating 
that the parties intended payment of the 
make-whole even upon acceleration.”

Meisler expects that courts in these 
jurisdictions will continue to adhere to 
this framework. “The more interesting 
question is to what extent lenders will 
react to these cases with more clearly 
drafted make-whole provisions,” he 
says. “We have seen some evidence that 
lenders are responding to these decisions 
with credit agreements and indentures 
that unmistakably require a make-whole 
upon acceleration. Of course, borrowers 
will resist as much as possible, so we 
likely will continue to see make-whole 
provisions that are less clear.”  ¤
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 Special Report

Large Chapter 11 Cases With First Claims Trading  
Activity Occurring During the Second Quarter of 2015 
  

Lead Debtor Name Court Lead Case  
  Number

Building #19, Inc.  Massachusetts 13-16429

C. Wonder LLC New Jersey 15-11127

Cal Dive International Delaware 15-10458

Chassix Holdings New York - Southern 15-10578

Cloudeeva New Jersey 14-24874

Dune Energy Texas - Western 15-10336

ERG Intermediate  
Holdings Texas - Northern 15-31858

EveryWare Global Delaware 15-10743

Fagerdala USA - Lompoc Oregon 14-34642

Frederick’s of Hollywood Delaware 15-10836

Fresh Produce Holdings Colorado 15-13485

Hipcricket Delaware 15-10104

KiOR Delaware 14-12514

Littleford Day Delaware 15-10722

Magnetation Minnesota 15-50307

National Air Cargo New York - Western 14-12414

Patriot Coal  
Corporation (2015) Virginia - Eastern 15-32450

Putnam Energy Illinois - Northern 15-08733

RB Liquidation, Inc.(f/k/a  
Reed and Barton Corp.) Massachusetts 15-10534

Solavei Washington - Western 14-14505

SW Liquidation (f/k/a  
Saladworks) Delaware 15-10327

The 800 Building Illinois - Northern 15-17314

The Standard Register  
Company Delaware 15-10541

The Vaughan Company,  
Realtors New Mexico 10-10759

Trigeant Holdings Florida - Southern 14-29027

Claims Trading Activity

The following charts and tables reflect our analysis of nearly 10,000 notices of claim transfers filed in large Chapter 11 bankruptcy 
cases nationwide during 2014 and the first half of 2015. The court filings were aggregated from a review of court dockets across 
more than 2,000 cases. A list of the cases covered by our analysis can be found here: https://www.chapter11dockets.com/about/
cases. Because claim transfers in the Lehman Brothers bankruptcy continue to comprise 
approximately half of all claims trading activity over this period, activity in all cases 
other than Lehman is also shown separately.

¤

Claims Trading Activity by Number of Claim Transfer Notices Filedm a n C i Tra /c s
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Which in turn highlights the biggest loss for Germany and 
the entire Eurozone in the Greek mess; there now is a general 
realization that the Euro can never be a true reserve currency 
as long as it remains a currency without a country.  It will be 
interesting to see if the Europeans have the political will to do 
something about that.

Which brings us to the soap opera that the Chinese have 
been playing out with their stock market. They remind me of 
Howard Baker, the former Republican Senator from Tennessee 
who, incidentally, I greatly respect for his honest role in the 
Senate Watergate hearings. In terms of market savvy, though, 
he would fit right in with the current PRC leadership. During 
the early 1970s recession, Baker publicly proposed – quite 
seriously – that Congress should pass a law that the market can’t 
go down. So much for the chance that the Yuan will become 
a reserve currency any time soon. Just ask Wells Fargo, UBS, 
Templeton, etc., whose on-shore Chinese holdings have been 
frozen for the next six months.

So, who is the true winner of this month’s adventures? It 
surely is the United States, with a dollar that is now mightier 
than ever. Yes, U.S. exports will be more expensive and U.S. 
investors and companies with Chinese assets will take a hit. 
But as long as the dollar has no viable competitor as a reserve 
currency, the United States will have a lot less to worry about 
than anyone else.   ¤

Turnarounds	&	Workouts is published monthly by Beard Group, Inc., P.O. Box 40915, Washington, D.C. 20016 
Telephone: (240) 629-3300. Copyright 2015 by Beard Group, Inc. ISSN 0889-1699. All rights reserved; unauthor-
ized reproduction strictly prohibited. Editor: Nina Novak (nina@beard.com). Assistant Editors: Dave Buzzell,  
Julie Schaeffer, and Randall Reese. Subscription Rate: $447 per year per firm for one recipient plus $25 per year 
for each additional recipient. Send comments and coverage suggestions to above address or david@beard.com.

In the Next Issue…

•	 Special	Report:	Restructuring	Depts.	of	
National	Accounting	Firms

•	 Special	Report:	European	Restructuring	
Practices	of	U.S.	Law	Firms

•	 Research	Report:	Who’s	Who	in	Colt	Holding	
Corp.

Gnome de Plume

Winners and Losers on 
Greece and China 
by	Andy	Rahl

Germany may have won its game of chicken with Greece, 
but the IMF finally has injected a dose of American-style 
restructuring reality. At last, someone has acknowledged the 
obvious problem with this third Greek bailout. It is a grossly 
egregious example of the amend and pretend syndrome that has 
plagued restructuring everywhere since the financial crisis – 
including the United States. The previous structural economic 
weakness of Greece that created the need for bailouts in the 
first place has only gotten worse as the IMF has just pointed 
out. Imagine the political reaction to the massive haircut that 
is coming on the Greek debt sooner, if the IMF has its way, or 
later for certain. As all restructuring professionals know who 
have been around long enough, you have to clear the debt in 
order to resolve a balance sheet meltdown – unless of course 
you can print money that the markets will accept, and use that 
to recapitalize instead.

This stage of the Greek crisis has brought the North/South 
economic divide within the Euro much more sharply into focus.  
The countries of Southern Europe, and even France, are having 
an increasingly difficult time living with what for them is an 
expensive Euro, instead of having their own currencies whose 
value they could coordinate with their domestic fiscal policies.  

Germany, on the other hand, has been the greatest beneficiary 
of the Euro by far. That is primarily because the Euro, without 
question, is substantially cheaper than an independent German 
Deutschmark would be. Imagine Germany no longer a member 
of the Eurozone and having the Deutschmark instead of the 
Euro. In that scenario, the cost to manufacture a Mercedes in 
Germany, for example, would be much higher than it is today, 
while the costs of Japanese and American competitors would 
be unchanged. And that would be true for the entire export 
sector of the German economy, which comprises 40 percent 
of its GDP. Let’s see what happens when the Italians, Spanish, 
Portuguese, and even the French and Finns come to realize 
that they are subsidizing the German economy at the expense 
of their own.

Beard Group, Inc. and Bankruptcy Creditors’ 
Service, Inc. copublish an array of restructuring pub-
lications, provide bankruptcy webinars, and host the 
annual Distressed Investing Conference in New york 
City. our organizations have more than 50 years of 
combined experience in the corporate reorganization 
and troubled company niche. 

Please visit us at http://bankrupt.com.
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Let’s see what happens when the Italians,  

Spanish, Portuguese, and even the French and 

Finns come to realize that they are subsidizing 

the German economy at the expense of their own.


