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Bankruptcy Platform Extinct
Do Online Claims Trading Marketplaces Have a Future?
by	Randall	Reese

In March, SecondMarket shuttered its platform for trading in claims against bankrupt 
companies. While the company is better known for its private company equity trading 
platform, it had also offered trading in bankruptcy claims for several years. SecondMarket, 
which was then known as Restricted Stock Partners, acquired Trade Receivable Exchange, 
Inc. (also known as T-REX) in June 2008.  At the time of the acquisition, T-REX claimed 
to be “the largest online auction platform serving the bankruptcy claims market.” 

SecondMarket has widely been viewed as having faltered in the wake of lackluster post-
IPO performances by Facebook, Groupon, and Zynga, and recently acknowledged going 

Filing Fee Enacted 
Claims Traders React to $25 Transfer “Tax”
by	Julie	Schaeffer

A new $25 fee for filing evidence of claims transfers took effect on May 1, and the 
reaction of claims traders is mixed.

A thriving business, bankruptcy claim transfers are transactions in which one creditor 
sells bankruptcy claims to another. Bankruptcy claims are typically purchased from 
creditors at a reduced price – sometimes because the creditor prefers to have the cash in 
hand, and sometimes because the creditor is concerned about how its claims will fare in 
the bankruptcy process. 

By acquiring a stake in a company, purchasers of bankruptcy claims also gain the 
right to participate in proceedings that arise during the various stages of the bankruptcy 

Creditor Committee Fees OK
Lehman Court Allows Payment to Individual Members
	by	Julie	Schaeffer

A bankruptcy court has upheld a Lehman Brothers bankruptcy plan provision allowing 
a bankruptcy estate to pay the attorneys’ fees of individual members of the unsecured 
creditors’ committee.
 The result: “It is likely that parties similarly situated to the applicants will bargain 

for plan provisions that provide for reimbursement of their expenses and attorneys’ fees 
in future Chapter 11 cases based on the Lehman	decision,” predicts Alan R. Lepene, a 
partner at Thompson Hine LLP.

As background, Lehman Brothers filed for Chapter 11 on September 15, 2008. The 
filing remains the largest bankruptcy filing in U.S. history, with Lehman Brothers holding 
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through a round of layoffs. In a statement 
announcing the company’s exit from the 
claims trading business, SecondMarket 
cited a lack of strategic fit with its other 
business lines for the decision.

SecondMarket is neither the first 
company to attempt to build an online 
platform for trading bankruptcy claims, 
nor the first to ultimately exit the business. 
However, the decision of a high-profile, 
venture-backed company to wind down 
this business line after years of investment 
does highlight the difficulty of building 
a sustainable online claims trading 
exchange. While few in the claims 
trading industry were willing to discuss 
SecondMarket specifically, several did 
offer insights into the systemic issues that 
make the business so challenging.

Adam Stein-Sapir, Co-Managing 
Partner of Pioneer Funding Group LLC, 
an investment fund focused on acquiring 
trade claims, believes that there are two 
major issues that limit the attractiveness 
of trading bankruptcy claims through 
an online exchange. First, he notes that 
while the exchange model works well for 
commodities, trade claims against bankrupt 
companies are never commodities. In 
addition, Stein-Sapir believes that there is 
an imbalance between the cost of customer 
acquisition for claims trading platforms 
and the revenue that the platform, acting 
as an intermediary, is able to generate from 
each customer. In this model, the customer 
is the creditor holding a claim against a 
bankrupt company. While some customers 
may hold claims against multiple debtors, 
Stein-Sapir notes that this is relatively 
uncommon. Therefore, many creditors 
will end up being one-time customers of 
the platform. This is problematic because 
the intermediary captures a comparatively 
small portion of the value being transferred. 

By comparison, the average cost of 
acquiring a customer is likely quite 
significant. The biggest driver of the cost 
of customer acquisition is that only a small 
percentage of creditors are likely to be 
interested in selling their claims, according 
to Stein-Sapir. Because it is difficult to 
identify the particular creditors who will 
be interested sellers, the intermediary 
must market to a large number of creditors 
at significant cost. A low response rate 
means that each actual customer becomes 
very expensive to reach. Others in the 
industry agree, suggesting that market 

and to weigh in on proposed plans of 
reorganization.  In this way, bankruptcy 
claims trading has allowed new players to 
enter the bankruptcy process, and that has 
changed negotiating dynamics between a 
debtor and its creditors and equity holders.

Often, however, the businesses that 
purchase the claims typically buy large 
numbers as a speculative investment, 
making a profit in one of two ways – by 
selling the claims to other buyers, or by 
obtaining the value of the claims when 
the bankruptcy is finalized. 

Some scholars – notably, legal 
professors Douglas G. Baird of the 
University of Chicago and Robert K. 
Rasmussen of the University of Southern 
California – have claimed that bankruptcy 
claims trading is detrimental to the 
bankruptcy process, creating a “tragedy 
of the anticommons,” which holds that 
when too many people own pieces of one 
thing, nobody can use it. 

However, Adam J. Levitin, a law 
professor at Georgetown University Law 
Center, has written that bankruptcy claims 
trading has revolutionized bankruptcy 
by making it a much more market-
driven process. Creditors are given 
the opportunity to cash out and avoid 
the complications of participating in a 
restructuring process.

Regardless of whether bankruptcy 
claims trading is good for bad, they have 
become a multi-billion-dollar industry.

Given their popularity, the Judicial 
Conference of the United States 
implemented a fee to address the impact 
a claim transfer has on the workload 
of the bankruptcy courts. “Bankruptcy 
Rule 3001(e) requires the clerk of court 
to provide notice on a transferred claim, 
and there are additional notice and hearing 
requirements if an objection is made to a 
transfer,” says a press release about the 
ruling on the U.S. Courts web site.

Joseph Sarachek, a managing director at 
CRT Capital Group LLC, understands the 
reasoning. “This makes perfect sense from 
an administrative point of view because 
there is a cost to the court system.”

Bankruptcy courts assess the filing fee 
on claims transfers – which was approved 
in September 2012 – on each claim that 
is transferred, whether it’s for the full 
amount of the claim or a partial amount. 
When multiple claims transfers are filed at 
one time by one entity – a process known 

more than $600 billion in assets, and is 
arguably one of the most complex Chapter 
11 proceedings of all time. 

Recently, there was a dispute regarding 
the payment of unsecured creditors’ 
attorneys’ fees. Typically, unsecured 
creditors are responsible for paying 
their own attorneys’ fees in Chapter 
11 cases. However, if a creditor can 
show that its actions constituted a 
“substantial contribution” to the debtor’s 
reorganization under Section 503(b) of 
the Bankruptcy Code, it can have its fees 
reimbursed from the debtor’s estate. To 
demonstrate substantial contribution, it 
typically must be shown that significant 
actions were taken that resulted in a 
tangible benefit to the bankruptcy state (as 
opposed to benefiting oneself primarily 
and the bankruptcy estate secondarily).

In Lehman, following an extensive 
negotiation process, the debtor and other 
parties reached agreement on a plan of 
reorganization that was then confirmed 
by the United States Bankruptcy Court 
for the Southern District of New York.

Under the plan, the applicants’ 
expenses, included attorneys’ fees, would 
receive the same priority as allowed 
administrative expense claims, and would 
be paid upon application, subject to court 
approval of their reasonableness.  

After the plan was confirmed, 
individual members of the unsecured 
creditors’ committee, including the 
indenture trustees for two series of notes, 
filed applications for reimbursement of 
$26.3 million in fees.

The U.S. trustee objected to these 
fee reimbursement applications on the 
grounds that, in part, Section 503(b) of the 
Bankruptcy Code does not permit payment 
of fees and expenses to individual members 
of a creditors’ committee and that the 
indenture trustees had not demonstrated 
that they had made a “substantial 
contribution” in the Lehman cases, as 
required by the statute.  

When negotiations between the 
applicants and the U.S. trustee failed, 
the bankruptcy court approved the fee 
applications.

In his decision, Judge Peck rejected the 
U.S. trustee’s restrictive interpretation of 
Section 503(b). “While the court agreed 
with the U.S. trustee that Section 503(b) 
did not expressly authorize the payments, it 
also found Section 503(b) did not prohibit 
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Who’s Who in Revel Entertainment Group, LLC
by	Francoise	C.	Arsenault

Research Report

The	Revel	Entertainment	Group,	LLC	
(Revel)	owns	and	operates	Revel	Atlantic	
City,	a	casino,	entertainment	resort,	and	
spa	 located	 on	 20	 acres	 of	 beachfront	
property	 on	 the	 boardwalk	 in	 the	 south	
inlet	 of	Atlantic	City.	 The	Revel	 resort	
offers	1,399	rooms,	 indoor	and	outdoor	
swimming	pools,	a	32,000	square-foot	spa,	
and	various	other	entertainment	amenities,	
including	2	nightclubs,	11	restaurants,	and	
Ovation	Hall,	a	5,500-seat	amphitheater.	
The	130,000	square-foot	casino	features	
about	130	table	games,	a	37-table	poker	
room,	and	more	than	2,400	slot	machines.	
The	Revel	hotel	tower	at	47	stories	is	the	
tallest	structure	in	Atlantic	City	and	the	
second	tallest	structure	in	New	Jersey.	The	
company	 employs	 approximately	 2,300	
full-time	 and	 1,000	 part-time	workers.	
Revel	opened	in	April	2012	and	cost	about	
$2.5	billion	to	build.	
In	 February	 2011,	Morgan	 Stanley	

sold	 its	 ownership	 stake	 in	 the	 Revel	
casino	 project	 to	 an	 investment	 group	
headed	by	Kevin	DeSanctis,	 the	 former	
Chairman	 and	Chief	 Executive	Officer	
of	 the	Revel	 Entertainment	Group	 and	
the	 casino	 project	 developer.	With	 the	
sale,	Morgan	 Stanley,	which	 had	 been	
the	primary	financial	backer	of	the	Revel	
casino	project,	lost	about	98	percent	of	its	
more	than	$1	billion	investment.
On	March	25,	2013,	Revel	AC,	Inc.,	the	

parent	 company	of	Revel	Entertainment	
Group,	LLC	and	four	affiliated	companies,	
filed	petitions	for	Chapter	11	reorganization	
in	the	United	States	Bankruptcy	Court	for	
the	District	of	New	Jersey	(Camden).	Revel	
listed	assets	of	approximately	$1.1	billion	
and	 liabilities	 of	 $1.5	 billion.	On	April	
18,	2013,	the	bankruptcy	judge	gave	final	
approval	for	Revel	to	borrow	up	to	$250	
million	in	DIP	financing	from	its	lenders.
The	Revel	bankruptcy	 filing	 included	

a	 proposed	 prepackaged	 plan	 of	
reorganization	 supported	 by	more	 than	
75	percent	of	the	company’s	debtors.	The	
plan	proposed	to	reduce	Revel’s	debt	by	
about	 82	 percent,	 from	 approximately	
$1.52	billion	to	$275	million,	and	allow	
the	company	to	emerge	from	bankruptcy	

by	early	this	summer.	On	May	13,	2013,	
the	 bankruptcy	 judge	 confirmed	 the	
company’s	plan	of	reorganization.	
Since	its	opening,	Revel	had	struggled	

to	cover	its	interest	costs,	finishing	close	
to	 last	 for	 total	 casino	 revenue	 among	
Atlantic	City’s	12	casinos.	In	April	2013,	
Revel	was	next	to	last,	with	revenues	of	$8	
million	from	its	slot	machines	and	gaming	
tables.	Company	officials	have	attributed	
the	Revel	problems	to	a	number	of	factors,	
including	 general	 contractor	missteps	
that	resulted	in	significant	cost	overruns,	
difficulties	in	responding	to	the	needs	of	
the	traditional	Atlantic	City	casino	patron,	
and	the	effects	of	Hurricane	Sandy,	which	
forced	all	of	the	Atlantic	City	casinos	to	
close	for	more	than	four	days.
As	 part	 of	 its	 strategy	 to	 increase	

revenues,	 Revel	 has	 expanded	 its	
restaurant	 offerings,	 introduced	 new	
customer	 amenities,	 and	 improved	 the	
casino	floor	layout.	Revel	also	ended	its	
no-smoking	policy,	allowing	smoking	on	
25	percent	of	its	casino	floor.	The	change	
in	smoking	policy	 is	 in	 line	with	 that	of	
other	Atlantic	City	casinos.

The Debtor
Jeffrey E. Hartmann is the Chairman 

of the Board of Directors of Revel AC, Inc. 
and interim chief executive officer of the 
Revel Entertainment Group. 
Kirkland  &  Ellis  LLP  is lead 

bankruptcy counsel to Revel. Working 
on the case are James H.M. Sprayregen, 
Marc Kieselstein, Nicole L. Greenblatt, 
Leonard  Klingbaum, and Michael 
B.  Slade, partners, and Christopher 
T. Greco, Melissa Koss, and Douglas 
Gould, associates with the firm.

The law firm of Klehr  Harrison 
Harvey Branzburg LLP is serving as 
the local bankruptcy counsel for Revel. 
Morton R.  Branzburg, Domenic  E. 
Pacitti, and Carol Ann  Slocum, all 
partners with the firm, are working on 
the case.
Alvarez & Marsal North America, 

LLC is providing Revel with restructuring 
advisory services. Dennis E. Stogsdill, 
a managing director with Alvarez & 

Marsal North America, is serving as the 
chief restructuring officer for Revel. The 
Alvarez & Marsal team also includes 
Jonathan M. Tibus, a senior director, 
William Holden, a director, and Brian 
Corio, an associate.
Moelis & Company LLC is providing 

Revel with financial advisory and 
investment banking services. Steven G. 
Panagos, a managing director and vice 
chairman of the Recapitalization and 
Restructuring Group of Moelis, leads the 
engagement. 
Ernst & Young LLP is serving as 

the auditor and tax advisor to Revel. 
Patrick T. Pruitt, a partner in the firm’s 
Philadelphia office, directs the work on 
the engagement.

The Committees
The Official Committee of Unsecured 

Creditors, which was disbanded by the 
U.S. trustee on April 19, 2013, included 
the National  Union  Fire  Insurance 
Company of Pittsburgh, PA, on behalf 
of itself and its insurance-related entities; 
Bower Lewis Thrower Architects Ltd; 
and SHFL Entertainment Inc.

The law firm of Paul, Weiss, Rifkind, 
Wharton & Garrison LLP is serving as 
the counsel to the Steering Committee of 
Revel Lenders. The team includes Andrew 
N. Rosenberg and Elizabeth R. McColm, 
partners with the firm, Diane Meyers, of 
counsel, and Sarah Harnett, an associate.
Fox Rothschild LLP is acting as the 

co-counsel to the Steering Committee of 
Revel Lenders. Michael H. Viscount, Jr. 
and Nicholas Casiello, Jr., partners, and 
Patrick Madamba, Jr., of counsel, are 
working on the case. 
Cadwalader, Wickersham & Taft 

LLP  is serving as the counsel to J.P. 
Morgan  Chase  Bank,  N.A., one of 
the Revel lenders and a member of the 
Steering Committee. 

The Trustee
The U.S. trustee is Roberta  A. 

DeAngelis.
The Judge

The judge is the Honorable  Judge 
Judith H. Wizmur.  ¤
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August 8–11, 2013
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Contact: www.nabt.com
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such payments pursuant to a provision in a 
Chapter 11 plan,” says Lepene.

Moreover, the fact that the proposed 
payment of these professional fees was 
not expressly supported by Section 503(b), 
did not persuade the bankruptcy court to 
conclude that such payments would be 
inconsistent with Section 503(b) of the 
Bankruptcy Code.

Peck also noted that the plan achieved 
a “pragmatic global settlement” on many 
issues, including the payment of the 
applicants’ fee claims, writing that “the 
undisputed fact remains that payment of 
these fees became an element of the grand 
bargain that all creditors voted on and 

accepted by a landslide.”
Moreover, according to Peck, the fees 

were a drop in the bucket. “[A] total of 
$26 million is at stake, but in the context 
of the Lehman cases, that is not much 
money,” he said, as the aggregate amount 
of professional fees and expenses incurred 
exceeded $1.8 billion.

According to George Klidonas, an 
attorney at BakerHostetler, the decision 
is one of a number that have allowed 
unsecured creditors to seek reimbursement 
without making a showing of substantial 
contribution as long as a plan pro vision 
provided for reimbursement. For example, 
in 2010, unsecured creditors succeeded in 

size estimates that are based on simply 
aggregating the total amount of liabilities 
in Chapter 11 cases can be misleading. 
According to one participant, “the ‘actual’ 
market [i.e., the number and magnitude of 
claims that are likely to be traded by their 
claim holder] is much smaller.” 

A second, more subtle, cost of customer 
acquisition is caused by the nurturing 
required to transform a creditor into a 
motivated seller. Stein-Sapir’s experience is 

that many creditors require a large amount of 
education before they decide whether to sell a 
claim. “A lot of creditors are not familiar with 
claims trading, so there is a lot of explaining 
to do to walk through the process.” He 
believes that placing an intermediary 
between the seller and purchaser of the 
claim makes this process more complex by 
“adding yet another layer of discussion and 
explanation.” An individual with experience 
with claims trading platforms agreed, noting 

continued on page 8

as batch filing – the $25 fee will be charged 
for each individual transaction. The fee must 
be paid by the creditor that files evidence of 
the transfer with the courts, which typically 
occurs via a claim transfer form.

The determination of the cost is 
questioned by some claims traders. For 
example, Tom Scheidt, a partner at Debt 
Acquisition Company of America, says 
he is “not sure how they arrived at the $25 
transfer fee, which seems excessive as 
transfers are docketed in one or two pages 
where other legal filings are of several 
pages.” However, Don S. Morrow, president 
and CEO of Acquisition Management, 
Inc., says “this is more of a nuisance than 
anything else. We only average about 25 
assignments a month so this is not a big deal 
from a financial standpoint.”

Looking at the fee another way, however, 
as Sarachek does, it could be more than a 
nuisance. “This is really a tax on the small 
claims holders who often sell their claims 
because they need money,” he says. “I refer 
to it as a tax because if someone is selling 

a $1,000 claim for 20 cents on the dollar 
or $200, it is very significant that there is 
a $25 fee to transact, which is over 10% of 
the total recovery,” 

Scheidt agrees with Sarachek. “The $25 
transfer fee will definitely add to our cost 
to acquire claims while limiting our ability 
to purchase small size claims,” he says. 
“Likely we will all focus on larger claims 
and reduce the offer prices we are paying 
to offset the new changes.”

Neil Herskowitz, a managing member 
the ReGen Group, echoes that thought, 
nothing that “it reduces margins” and thus 
“it has a greater negative effect on small 
claims buyers.”

 Sarachek notes that now the investor will 
simply deduct the fee from what it is willing 
to pay, thereby impacting the seller. As a 
result, the fee could end up hurting claims 
sellers more than claims buyers. 

One potential upside: “Hopefully 
the bankruptcy clerks will process the 
assignments more carefully now that they 
are being paid to do so,” says Morrow, 
though he notes that this is “probably 
wishful thinking on my part.”  ¤

Filing, from page 2



 

June 2013 Turnarounds & Workouts  5

Recent Representative Clients

Creditors’ committees in Washington Mutual, Nortel Networks, 
TOUSA, Dynegy, Kodak, Ambac, Quiznos, Evergreen Solar, St  
Vincents, Catalyst Paper  Debtors in Inner City Broadcasting, American 
Media, TerreStar, Trident, Edge Petroleum, and Foothills Resources

FiberTower Corporation and affiliates, GMX Resources, HSH 
Nordbank, THQ Inc , Fairpoint Unsecured Creditors’ Committee, Six 
Flags Entertainment Corporation

Foxwoods (creditors), Ahern (creditors), OSG (Creditors), Atari 
(creditors), KIT Digital, Inc  (debtor), Texas American Resources, 
LP (Creditors), Omega Navigation Enterprises, Inc  (debtor), Centro 
Properties Group (creditors), Targa

US Bank (Dynegy); Yucaipa (Inner City Media); Whippoorwill and Edge 
Asset (Trailer Bridge); noteholders (AES); LyondellBasell; Xerium; 
Caribbean Petroleum; US Treasury (CIT, GM, Chrysler); Icahn Global 
(Blockbuster); JPM (Centro Properties and Station Casinos); Citigroup 
(Lehman), Merrill Lynch (Fred Leighton and BLB Mgmt ); and others

Counsel to SuperMedia in prepackaged Chapter 11  Counsel to Overseas 
Shipholding Group, second largest publicly traded oil tanker company  
Counsel to Nortel in over four years of proceedings related to the cross-
border allocation of nearly $7 5 billion of proceeds from its asset sales  
Counsel to Truvo in global pre-negotiated restructuring

Lehman Brothers International (Europe); Patriot Coal; Pinnacle 
Airlines; J P  Morgan in Tribune, Coach America, and A&P; Citigroup 
in Kodak

American Airlines, Inc , Culligan Ltd , Sea Island Acquisition, LLC, 
(Oaktree Capital Management, L P , Avenue Capital Group, The 
Anschutz Corporation and Starwood Capital Group), Oriental Trading 
Company, Syncora Holdings Ltd , MBIA Inc

Bahrain-based Arcapita Bank in connection with its cross-border 
Chapter 11 filing; TBS International Limited; Ambassadors 
International, Inc ; Wilmington Trust in connection with GM 
bankruptcy; new equity investors in connection with restructuring of 
Trident Resources; major creditor of Solyndra

Edison Mission Energy, Ally Financial Inc , The Great Atlantic & 
Pacific Tea Company, MSR Resort Golf Course, Global Aviation 
Holdings, Inc , Hawker Beechcraft Corporation, Innkeepers USA Trust, 
Nebraska Book Company, Inc , AMF Bowling, Sbarro Inc , Tronox, 
Chemtura, Visteon, Corus Bankshares, and others

Residential Capital (creditors’ committee), Jefferson County (warrant 
holders), General Maritime Corporation (debtor), American Airlines 
(bondholders), Dewey Leboeuf (banks), and Dutch Trustees of Lehman 
Brothers Treasury Co  B V (largest creditor in the Lehman case, also 
undergoing its own separate restructuring)

AMR unsecured creditors’ committee, Barclays (for Rescap DIP), 
CEDC, Centro, Excel, Exide, GlobalStar, Lifecare, MF Global, MGM, 
Pfizer (for Quigley), Syms/Filenes, Synagro, Torm, Travelport

AmFin Financial Corporation, Apache Junction Hospitals, LLC, 
Cocopah Nurseries, Inc , unsecured creditors’ committee for D&L 
Energy, Inc , Flat Out Crazy, LLC, Legacy Fund Partners II, LLP, 
SunCor Development, LLC, US Bank

AES Eastern Energy, AMR Corp , FGIC (Rep  NY Agency), DirectBuy 
(rep  creditor), Homer City Funding (rep  creditor), K-V Pharmaceutical 
(rep  creditor), LightSquared (rep  major shareholder), Lehman Brothers 
Holding, LodgeNet Interactive, Mashantucket (Western) Pequot Tribe, 
Reader’s Digest Assoc , Southern Air, WaMu Liquidating Trust
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Senior Bankruptcy Tax PartnersFirm

Akin Gump Strauss Hauer & Feld 
New York, NY 
(212) 872-1000 
www akingump com

Andrews Kurth
Houston, Dallas, New York
(713) 220-4200 (Houston) 
www andrewskurth com

Bracewell & Giuliani
Houston, TX
(713) 223-2300
www bgllp com

Cadwalader, Wickersham & Taft
New York, NY
(212) 504-6000
www cadwalader com

Cleary Gottlieb Steen & Hamilton 
New York, NY
(212) 225-2000 
www cgsh com

Davis Polk & Wardwell
New York, NY
(212) 450-4000
www davispolk com

Debevoise & Plimpton
New York, NY
(212) 909-6000
www debevoise com

Gibson, Dunn & Crutcher  
New York, NY
(212) 351-4000
www gibsondunn com

Kirkland & Ellis
Chicago, IL
(312) 862-2000
www kirkland com

Kramer Levin Naftalis & Frankel
New York, NY
(212) 715-9100
www kramerlevin com

Skadden, Arps, Slate, Meagher & Flom 
New York, NY 
(212) 735-3000
www skadden com

Squire Sanders
New York, NY
(212) 872-9800
www squiresanders com

Weil, Gotshal & Manges
New York, NY
(212) 310-8007
www weil com

Howard Jacobson
Patrick Fenn
Stuart Leblang
Doug Killip

Dan Micciche
Robin Schacter
Thomas Weir

Andrew Feiner (New 
York)
Thomas Ford, Jr  
(Houston)

Thomas R  Popplewell 
(Dallas)
Angela Richards 
(Houston, New York)

Lance Behnke
Elizabeth McGinley

James Reardon 

Linda Z  Swartz
Richard M  Nugent
Adam Blakemore

Mark P  Howe
David S  Miller
Gary T  Silverstein

Bill McRae
Sheldon Alster

Jason Factor
James Duncan

Samuel Dimon
Kathleen L  Ferrell
Michael Mollerus

Rachel D  Kleinberg
Neil Barr

Gary M  Friedman
Peter A  Furci
Vadim Mahmoudov

Burt Rosen
David H  Schnabel

David Rosenauer
Paul Issler
Jeffrey Trinklein

Art Pasternak
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Calling a Halt to Mindless Change – A Plea for 
Commonsense Management
Author: John McDonald
Publisher Beard Books
Softcover: 255 pages
List Price: $34.95

John MacDonald is not against change. He is not a reactionary or an ideologue, 
nor is he dogmatic. He does not offer a quick-and-easy remedy that will help business 
leaders fix what ails their companies. He does have a sense of urgency, however, in 
arguing that change for the sake of change because it is in vogue or because a group 
of much-publicized business “gurus” advocates it is wrong-headed. According to the 
author, adopting thoughtless change simply because it is promoted by external parties 
is disruptive and almost always unproductive in the long run for the large majority of 
American businesses.

This is the “mindless change” MacDonald speaks of. But he does more than just 
criticize it. He introduces principles and advice on how to be aware of change and 
respond to it continually, substantively, and productively. Such a response should be 
never-ending. It should be a way of life, the modus operandi for a business concerned 
about its survival. Appropriate change is necessary for a business to keep up with the 
market for its products or services; satisfy, and thus keep, its customers; and provide 
security for its employees. Just as with individuals or cultures, businesses that don’t 
change inevitably stop growing, wither, and die away.

In urging sensible change – as opposed to change because it is fashionable, for 
example – this author writes “out of the box,” departing from what is seen in typical 
business advice books. Each chapter begins with three or four quotes pertaining to time 
–  the past, present, and future. These quotes are from mostly literary sources, including 
the Bible, poets, and British essayists.
Calling	a	Halt	to	Mindless	Change, first published in 1998, remains as relevant today 

as it was fifteen year ago. Business leaders will find it useful in their daily operations, 
their relationships with both customers and employees, their long-term strategies, and 
their visions. Although organization – i.e., structure – does have a part in nurturing a 
business’s grasp of time, such a grasp is not based on organization. Its primary basis is 
a business’s relationship with its employees. While change has always been a part of 
the business world, this relationship with employees is particularly important where 
more highly educated and highly skilled people “demand a share in determining or at 
least influencing their own destiny.” Enlightened companies “are already demonstrating 
that open communications, empowerment, and education and training of their people 
are decisive factors in their success.”

MacDonald points to Toyota and P&G as two companies that have been successful 
over a long period without engaging in the reengineering and other trendy “revolutionary 
changes” called for by the faddish business gurus. Toyota and P&G are leaders in 
their industries precisely because they continually change naturally and productively 
in response to consumer markets, the latest generation of employees, and the normal 
ceaseless, ups and downs of both domestic and international economic events. This book 
demonstrates how such companies remain successful without undergoing wrenching 
periods of change.  ¤

Author	of	many	books,	John	MacDonald	has	an	international	reputation	in	the	
area	of	business	management.

seeking reimbursement from the Adelphia	
Communications	estate without showing 
that they sub stantially contributed to 
the debtor’s reorganiza tion because the 
provision for fees was an element of the 
plan of reorganization. Lehman, Klidonas 
says, “is just the latest case to lend support 
for the argument that a Chapter 11 plan 
can include a provision providing for 
reimbursement of unsecured creditors’ 
legal fees even without a showing of 
substantial contribution.”

The court’s reasoning in Lehman 
may have broader implications for 
Chapter 11 proceedings. He said a plan 
provision, to be unenforceable, must be 
“clearly in conflict” with a provision of 
the Bankruptcy Code – but he wrote that 
“when it comes to plan provisions, the 
variations are virtually without limit, and 
properly so. To fulfill its reorganization 
purposes, a plan must be an endlessly 
adaptable tool that fits the particular 
needs and dynamics of the case.  The 
free expression of plan proponents should 
not be restrained except to the extent 
of complying with the requirements of 
the Bankruptcy Code that govern plan 
content.”

While the court did note that the fee 
dispute in Lehman was unusual and it 
involved issues that would have been 
“virtually impossible to litigate” and 
should be limited to “special occasions,” 
the ruling nonetheless could have ripple 
effects in the bankruptcy community.

“This decision will likely lead 
indiv idual  members  of  off ic ia l 
committees and other similarly situated 
parties to demand plan provisions that 
explicitly provide for payment of their 
attorneys’ fees and other expenses by 
the estate, thus affecting negotiations 
between plan proponents and individual 
unsecured creditors as well as other 
interested parties such as indenture 
trustees, bondholders and unofficial 
committees,” says Andrew L. Turscak, 
a partner at Thompson Hine LLP.

Another partner at Thompson Hine 
LLP, Curtis L. Tuggle, also notes that 
Lehman	may have wider implications. 
“The expansive view expressed in 
Lehman	regarding the permissible scope 
of bankruptcy plan provisions…may 
serve as a basis for advocates to attempt 
to avoid “inconvenient” or “problematic” 
judicial standards or doctrines under the 
Bankruptcy Code,” he says.   ¤
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U.S. Turnaround and Restructuring Firms With European Offices

Firm Representative Clients

AlixPartners
London
Tel. 44 20 7098 7400
www.alixpartners.com

Alvarez & Marsal Europe
London
Tel. 44 20 7715 5200
www.alvarezandmarsal.com

BDO
London
www.bdo.co.uk
Tel: +44 (0)20 7486 5888 

Deloitte
London
Tel. 44 20 7936 3000
www.deloitte.com

FTI Consulting
London
Tel:  +44 20 3077 0500
www fticonsulting.com

Grant Thornton 
London 
Tel. 44 20 7383 5100 
www.grant-thornton.co.uk 

Houlihan Lokey (Europe)
London
Tel. 44 20 7839 3355
www hl.com

Huron Consulting Group
London
+44 203 100 6941
www huronconsultinggroup.com

KPMG
London
Tel. 44 20 7311 1000
www kpmg.com/uk/en

Zolfo Cooper 
London
Tel. 44 (0) 20 7332 5000 
www.zolfocooper.eu

Senior Professionals

Bard Holdings, Celsa Group, Eitzen Chemical, Fitness First, 
VION, Omega Navigation, TMT Inc.

CEO for Lehman Brothers Holdings, Silent Night, and 
Mosmart. Chairman & CEO of European Directories, SA. 
CEO and CFO of Sport 2000. CRO for Wind Hellas. CFO for 
Endemol. Chief restructuring advisor to European Gas, Ltd. 
Advisor to Seat Pagine Gialle. Plus a wide variety of advisory 
and due diligence cases across Europe.

Lenders, banks, asset-based lenders, lawyers, accountants, 
private equity, HMRC, pension trustees, credit insurers, 
shareholders, turnaround directors, other stakeholders.

Lenders, private equity, corporates, bondholders, trustees, 
government & public sector.

Appointed administrator of the 2e2 Group of companies, 
Green Oil Plantations Limited, Crosslands Properties Limited, 
Hampson Industries Plc, Hastie Limited and Rotary Limited. 
Retained as bank side advisers to companies in the Financial 
Services, Gaming, Leisure, Oil and Gas, Outsourcing, Retail, 
Residential Care, Residential Construction and TMT sectors; 
adviser the private placement noteholders to a company in the 
Technical Engineering Services sector; as well as company 
side advisers to companies in the Events, Pharmaceutical, 
Power Generation and TMT sectors.

Banks and financial institutions, bondholders, corporates, 
hedge funds, private equity houses. 

eircom, Travelodge, BTA Bank, Ferretti, Grupo Eroski, Uni-
Invest, Orco Property Group 

Works across industries including: automotive, aerospace, 
printing, chemical, biotech, manufacturing. 

Lenders, stakeholders, corporates, private equity, hedge funds, 
public sector.

Corporates, clearing banks, investment banks, private equity, 
hedge funds, asset based lenders, law firms, pensions trustees, 
government and public sector.
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that the “education and sales process to 
convert a claim holder into a knowledgeable 
and rational claim seller is very challenging.” 
As a result, “consistently sourcing claims 
that are priced appropriately is also very 
challenging,” he said. He suggests that 
most creditors need pricing guidance from 
an exchange, but “that guidance is hard to 

provide since there is not a database of market 
pricing available for purchase.”

David Karp, who leads the Distressed 
Debt and Claims Trading Group of Schulte 
Roth & Zabel LLP, notes that many 
purchasers of distressed debt do expect 
to transact through a middleman and that 
several brokers have set up claims trading 
desks or added claims to their distressed debt 
desks within the last two years. However, 

Update: The Future of Claims
by	Randall	Reese	

Last month, Turnarounds	&	Workouts highlighted the potential benefits that electronic 
filing of proofs of claim could present for large Chapter 11 cases and signals that the 
Delaware bankruptcy court may be poised to allow electronic claim filing in larger cases. 
Following our editorial deadline, we were able to interview Stacey Drechsler, Chief 
Deputy Clerk of the Delaware bankruptcy court. She described the court’s decision to 
begin allowing proofs of claim to be electronically filed, as well as her views on the 
potential for electronic filing to become a standard alternative to paper filing in large 
Chapter 11 cases.

The Delaware court began allowing electronic filing of claims in August 2012. “We 
started this process because we had a large Chapter 7 case with tens of thousands of 
creditors,” said Drechsler. “We knew we couldn’t get the claims docketed timely with the 
amount of claims we anticipated receiving.” Electronic claim filing proved to be successful 
in that case, which resulted in the court’s decision to allow proofs of claim to be filed 
electronically in all cases where the court receives the claims. It also opened the door to 
the court allowing claims agents to receive claims electronically as well. “Since our court 
was comfortable receiving claims through this method, we decided to open it up to the 
claims agents, as an option for them to offer in the cases they handle,” noted Drechsler.

Drechsler also agreed with the views expressed by claims agents regarding the potential 
benefits to creditors, debtors, and professionals from electronic claim filing. “I think that 
the implementation of electronic proof of claims will help administer the Chapter 11 
cases,” she said. “The key benefits for all parties are the ease of use and quicker access 
to the data for the parties.” Drechsler does not believe that there are many roadblocks to 
widespread adoption of electronic filing in large cases, noting that many claims agents 
have already built the databases to store the data. “I expect the use of electronic proof of 
claims to grow quickly in large Chapter 11 cases,” she stated. “As people find the ease of 
use, they will use the electronic modules over traditional methods.”  ¤

that is an “extremely competitive” 
business, according to Karp. He adds 
that it is “hard to sustain a broker 
on small claims” and, further, that 
“sourcing large claims is the name 
of the game because of transaction 
costs and settlement risk.” Karp says 
that there are some who are looking 
to take advantage of untapped 
opportunities by structuring products 
through the aggregation of smaller 
claims. Overall, Karp believes that 
brokers that are able to put their own 
balance sheets to work will be better 
positioned to succeed.

Most expect the market for 
claims against bankrupt companies 
to continue to be robust and 
demonstrate long-term growth. 
While the imminent resolution of 
the Lehman Brothers and MF Global 
cases will reduce trading volumes in 
the near term, Karp notes that new 
buyers are moving into the market 
constantly. The types of claims being 
traded have expanded and trading in 
claims against insolvent companies in 
Europe and Latin America is growing. 
Overall, he believes that it is an 
interesting time in the claims trading 
market because investment funds 
are continuing to show more interest 
in claims trading and the secondary 
market is continuing to evolve. At 
the same time, creditors have become 
savvier and there is more information 
available to creditors in the post-
Lehman world. Nevertheless, it is 
“still a market dictated by the large 
and sophisticated buyers,” Karp says. 

There appears to be less consensus 
regarding the ability of an online 
bankruptcy claims trading platform 
to capture significant market share. 
Stein-Sapir notes that there is no 
obvious solution to either the unique 
aspect of each claim or the cost of 
customer acquisition, and that neither 
issue will be easily remedied by 
technological improvements. Others 
believe that we will eventually see 
a transparent market where claims 
are traded electronically, but remain 
unsure how long such a market will 
take to develop.  ¤


