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Shielded
Pre-Bankruptcy GM Not Responsible for Liability Claims
by	Julie	Schaeffer

General Motors (GM) won’t be responsible for billions of dollars of liability claims 
tied to an ignition defect – but it’s not totally over.

In February 2014, GM announced a recall based on a type of switch defect that caused 
cars to suddenly turn off, disabling critical systems and causing crashes. Those defects 
led to the deaths of 84 people and the serious injuries of 157, and more than 2.59 million 
vehicles were recalled.

In the wake of the recall, GM faced several lawsuits, from wrongful death suits to class 
action suits involving customers who say their vehicles had lost value. The drivers claimed 

Reforms
ABI Recommends Comprehensive Chapter 11 Changes 
by	Julie	Schaeffer

There has been no major revision to U.S. Chapter 11 laws since 1978, during which 
time the restructuring landscape has changed significantly.  

In an effort to keep pace, the American Bankruptcy Institute (ABI) established a 
Commission to Study the Reform of Chapter 11, which consists of some the most 
prominent U.S. Chapter 11 professionals. After conducting 17 field hearings and 
considering hundreds of other written submissions over a three-year period, in December 
2014, the commission released its final report. Running approximately 400 pages long, that 
report makes recommendations to make numerous aspects of Chapter 11 more efficient 

Boost for Structured Dismissals
Third Circuit Opinion First to Approve Use
by	Randall	Reese

Calling it a “novel question of bankruptcy law,” the Third Circuit Court of Appeals 
validated the use of a structured dismissal that deviates from the Bankruptcy Code’s 
priority system. The opinion, filed May 21, 2015, in the case of Official	Committee	of	
Unsecured	Creditors	v.	CIT	Group/Business	Credit	Inc.,	et	al.	(In	re	Jevic	Holding	Corp.), 
does not provide a blanket endorsement for all such structured dismissals, however. The 
majority is careful to state several times throughout the opinion that the type of dismissal 
approved would be appropriate only in “rare” instances. 

“This decision is significant for a number of reasons, especially considering the 
relative dearth of case law from courts of all levels across the nation addressing the 
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issues discussed,” says Jason Angelo 
of McElroy, Deutsch, Mulvaney & 
Carpenter. “The Third Circuit is the first 
circuit court to explicitly acknowledge 
that structured dismissals are permitted 
in some cases.”

Jevic Transportation, Inc. was a 
trucking company that had been acquired 
by a subsidiary of Sun Capital Partners 
in a 2006 leveraged buyout financed 
by a group of lenders led by CIT 
Group. On May 19, 2008, Jevic ceased 
substantially all of its operations and 
notified its employees of their impending 
terminations. The following day, the 
company filed for bankruptcy protection 
in Delaware. At the time of its bankruptcy 
filing, the company owed approximately 
$53 million to its first-priority senior 
secured creditors (CIT and Sun) and 
over $20 million to its tax and general 
unsecured creditors.

The appeal addressed in the Third 
Circuit’s opinion stems from two lawsuits 
that were filed in the Delaware bankruptcy 
court during the Chapter 11 case. First, a 
group of Jevic’s terminated truck drivers 
filed a class action against Jevic and 
Sun alleging violations of federal and 
state WARN Acts. Second, the Official 
Committee of Unsecured Creditors 
appointed in the Chapter 11 case brought 
a fraudulent conveyance action against 
CIT and Sun, alleging that the leveraged 
buyout had hastened Jevic’s bankruptcy.

Following a partial dismissal of the 
Committee’s lawsuit after years of 
litigation, representatives of the major 
players in the case attempted to negotiate 
a settlement. By that time, Jevic’s only 
remaining assets were $1.7 million in cash 
and the action against CIT and Sun. Those 
discussions resulted in an agreement 
between the Committee, Jevic, CIT, 
and Sun (but not the terminated drivers) 
which provided for a structured dismissal 
whereby those parties would exchange 
releases, the fraudulent conveyance action 
would be dismissed with prejudice, and 
general unsecured creditors would receive 
a small recovery on their claims.

As the court notes, the settlement 
presented “just one problem” – it 
excluded the terminated drivers who 
had “an uncontested WARN Act claim 
against Jevic.” A portion of that claim 
would be entitled to priority under 11 
U.S.C. § 507(a)(4). While the record is 

that, by hiding the defect, GM caused them 
to overpay for their cars, whose prices were 
then depressed by the recall.

GM asked U.S. Bankruptcy Judge 
Robert Gerber to ban those class-action 
suits – which claimed $10 billion in 
lost value for 27 million vehicles – by 
invoking a bankruptcy “shield” he 
approved in 2009 to help the troubled 
carmaker survive.

In a 134-page document, Gerber ruled 
in GM’s favor on the grounds that the 
“New” GM (the company that emerged 
from bankruptcy) is not responsible for 
the transgressions of “Old” GM (the 
company that existed before bankruptcy).

That said, GM’s victory isn’t complete. 
That’s because new GM reportedly hid 
the defect. In fact, after authorizing its 
own internal investigation, the auto maker 
reportedly dismissed 15 engineers and 
lawyers for failing to address the problem. 
So, according to Gerber, suits that demand 
compensation for anything the new GM 
has done, including triggering price 
declines for GM cars, covering up what it 
knew about the faulty switches, or failing 
to recall cars it knew were defective, will 
be allowed.

Gerber noted in his ruling that his 2009 
decision to “shield” GM was perhaps 
“overly broad,” as such protection could 
allow the auto maker to get away with 
misconduct. “It should have allowed 
them to assert claims involving Old GM 
vehicles and parts so long as they were 
basing their claims solely on New GM’s 
conduct,” he said.

Steve Berman, managing partner at 
Hagens Berman, who represents GM 
customers in Manhattan federal court, did 
not answer requests to comment, but has 
told the media he will proceed, giving a 
conservative estimate of 10 million for the 
number of drivers still eligible to sue for 
about $750 each – a total of $7.5 billion.

But collecting damages for all of the 
vehicles involved in all the recalls is 
unlikely, said Carl W. Tobias, who teaches 
product liability law at the University of 
Richmond in Virginia, as such a class 
would be too broad. “It may be difficult to 
argue that your GM vehicle lost value if it 
did not have the switch problem,” he said.

As for the personal injury and wrongful 
death suits, Robert C. Hilliard of Hilliard 
Muñoz Gonzales LLP, who was appointed 
by the federal judge in the GM litigation to 

– reducing barriers to entry, for example; 
facilitating more timely resolutions; and 
reducing litigation costs by resolving 
uncertainty and circuit splits. 

A report on the topic by Skadden, 
Arps, Slate, Meagher & Flom LLP & 
Affiliates expresses well the challenges 
the Commission faced: “Companies’ 
capital structures have become more 
complex and rely more heavily on 
leverage, including secured debt in 
particular; their asset values are driven 
less by hard assets and more by services, 
contracts, intellectual property and other 
intangible assets; and their business 
structures and models increasingly are 
multinational.”  

As a result, Chapter 11 may not 
work efficiently for many debtors (and 
it’s prohibitively expensive to boot) – 
meaning some troubled companies may 
not be using it, much to the potential 
detriment of their stakeholders. 

Rick Hyman, a New York-based 
partner in Mayer Brown’s restructuring, 
bankruptcy and insolvency practice, 
says the commission’s recommendations 
present a mixed bag, both fostering more 
efficient cases by reducing costs and 
delay associated with certain common 
litigation, but also limiting options that 
are currently available to stakeholders in 
crafting complex restructurings. “I expect 
that it will get more traction from the 
restructuring community with regard to 
the former and should expect resistance 
regarding the latter,” he says.

S o m e  o f  t h e  m o r e  n o t a b l e 
recommendations pertain to debtor-
in-possession (DIP) financing. “The 
commission took it upon itself to 
highlight certain terms often contained 
in DIP financing orders which are, in 
its view, overreaching and seemingly 
unnecessary,” says Hyman. 

For  example,  the  commission 
recommends that DIP financing that rolls 
up pre-petition debt must be provided by 
lenders unaffiliated with the holders of 
the pre-petition debt or must include a 
significant amount of new credit. “The 
commission takes a dim view of roll-ups, 
seeking to curb their future use,” says 
Hyman, who notes that the use of roll-
ups, like other protections often afforded 
DIP lenders, are both market-driven and 
case specific. 

“Every case is different, and placing 
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Who’s Who in Altegrity, Inc.
by	Dave	Buzzell

Research Report

Altegrity	 Inc.	 (Altegrity)	 provides	
background	 investigations	 for	 the	
U .S . 	 	 gove rnmen t ; 	 emp loymen t	
background	 and	 mortgage	 screening	
for		 commercial	 customers;	 technology-
driven	 legal	 services	 and		 software	 for	
data	 management;	 and	 investigative,	
analytic,	 	consulting,	due	diligence,	and	
security	services.	Altegrity	is	94	percent	
owned	by	investment	funds	affiliated	with	
Providence		Equity	Partners.
Altegrity	has	three	business	segments	

–	Kroll,	HireRight,	 and	USIS	 –	which	
were	 brought	 together	 through	a	 series	
of	acquisitions	supported	by	Providence	
Equity	 Partners.	 In	 1996,	 USIS	 was	
initially	 formed	 from	 the	 privatization	
of	a	unit	of	the	U.S.	Office	of	Personnel	
Management	(OPM).	In	conjunction	with	
the	 privatization,	 USIS	 was	 awarded	
a	 five-year	 contract	 with	 OPM	 to	
provide	 security-clearance	 background	
investigation	services	for	federal	agencies.	
Following	 the	privatization,	USIS	made	
certain	acquisitions	to	expand	its	business	
to	 include	 commercial	 customers	 and	
additional	government	contracts.	In	2007,	
that	business	was	sold	by	its	then-existing	
owners	to	Altegrity	Acquisition	Corp.,	an	
affiliate	of	Providence.	Since	that	time,	the	
company	has	expanded	through	a	number	
of	significant	acquisitions,	 including	the	
2008	acquisition	of	HireRight,	Inc.,	and	
the	2010	acquisition	of	Kroll	Inc.
Kroll,	 headquartered	 in	 New	 York,	

New	 York,	 is	 a	 leading	 provider	 of	
investigative	and	due	diligence	advisory	
services,	 e-discovery	 technologies,	 data	
recovery	 solutions,	 and	 risk	mitigation	
and	verification	services.	
HireRight,	 headquartered	 in	 Irvine,	

California,	is	one	of	the	world’s	leading	
providers 	 of 	 technology-enabled	
employment	 background	 screening,	
drug/health	 screening,	 and	 employment	
eligibility	solutions.		
USIS,	headquartered	in	Falls	Church,	

Virginia,	 is	 a	 provider	 of	 background	
i nve s t i ga t i ons 	 and 	 i n fo rma t ion	
management	 and	 security	 services	 to	
federal	agencies.	In	September	2014,	USIS	
was	 notified	 by	OPM	 that	 its	 contracts	

with	the	federal	government,	accounting	
for	 approximately	 57%	of	 its	 revenues,	
would	be	allowed	to	expire.	
Altegrity	employs	approximately	2,300	

employees	and	engages	approximately	215	
independent	contractors.	The	debtors	also	
contract	with	approximately	55	third-party	
staffing	companies.	As	of	June	30,	2014,	
Altegrity	had	 total	assets	of	$1.7	 	billion	
and	total	liabilities	of	$2.1	billion.
On	February	8,	2015,	Altegrity	and	37	

of	 its	affiliates	filed	 for	a	 	pre-negotiated	
Chapter	11	 reorganization	 in	 the	United	
States	Bankruptcy	Court	for	the		District	of	
Delaware.	According	to	the	company,	both	
Kroll	and	HireRight	continue	to	be	strong	
businesses	with	 significant	opportunities	
for	growth,	 but	USIS’s	 loss	of	 the	OPM	
contracts	could	not	be	sustained.	
Several	events	preceded	the	loss	of	the	

government	contracts.	In	January	2014,	the	
U.S.	Department	of	Justice	brought	fraud	
charges	against	the	company,	accusing	it	
of	 improper	background	verifications	by	
failing	 to	 go	 through	 the	quality	 review	
process	required	by	contract.	In	early	June	
of	2014,	USIS	personnel	detected	that	the	
company’s	 technology	 infrastructure	had	
been	 the	subject	of	an	external	 intrusion	
attack.	 Shortly	 thereafter,	OPM	 issued	
a	 temporary	 stop-work	 order	 and	 then	
notified	the	company	that	its	government	
contracts	would	not	be	renewed.	
The	cost	of	remediation	efforts	related	

to	the	data	intrusion,	the	loss	of	significant	
revenues	associated	with	the	work	stoppage,	
and	 non-renewal	 of	 the	 contracts	 left	
Altegrity	with	insufficient	liquidity	to	make	
interest	payments	on	funded	debt	due	at	the	
beginning	of	January	2015.
Earlier	 in	 the	year,	Altegrity	 sold	 two	

divisions	of	USIS	that	netted		approximately	
$150	million,	of	which	$110		million	is	to	
be	used	to	pay	down	existing	first	lien	debt.	
The	company’s		financial	restructuring	and	
the	proceeds	from	its	two		divestitures	are	
expected	to	reduce	the	company’s	debt	by		
approximately	$700	million,	or	40	percent.
On	March	30,	2015,	Altegrity	submitted	

a	joint	plan	of	reorganization.	A	hearing	
on	plan	confirmation	is	scheduled	for	July	
1,	2015.

The	Debtor
Jeffrey	 S.	Campbell is Altegrity’s 

President and Chief Financial Officer. 
Emanuele	Conti	is President and CEO of 
Kroll. John	Fennelly	is CEO of HireRight. 
Debevoise	&	Plimpton	LLP	is counsel 

to the debtors. Leading the engagement 
are M.	Natasha	Labovitz, co-chair of the 
firm’s Business Restructuring & Workouts 
Group, Jasmine	Ball, partner, and Craig	
A.	Bruens,	counsel. 
Young	Conaway	Stargatt	&	Taylor,	

LLP	 is Delaware and conflicts counsel. 
Edmon	A.	Morton and Joseph	M.	Barry, 
partners, and Ryan	M.	Bartley, associate, 
lead the engagement.
Kevin	M.	McShea and Carrianne	

J.M.	 Basler ,  Managing Directors 
of AlixPartners, are serving as the 
company’s restructuring advisors.
Evercore	 Group	 LLC ,  led by 

Stephen	Goldstein	and	Lloyd	Sprung, 
Senior Managing Directors of the firm’s 
Restructuring and Debt Advisory Group,	
is serving as financial advisor and 
investment banker.
Deloitte	Financial	Advisory	Services	

LLP  is  valuation consultant  and 
PricewaterhouseCoopers	LLP is the 
company’s auditor.
The	Official	Committee	of	Unsecured	

Creditors
Members of the Committee are BOK	

Financial; Insight	Direct	USA,	 Inc.; 
JLP	Credit	Opportunity	Master	Fund	
Ltd.; VMWare,	 Inc.; Delaware	Trust	
Company; and Angela	Rodriguez.
Wilmer	Cutler	Pickering	Hale	 and	

Dorr	 is co-counsel, led by Andrew	
N.	 Goldman, co-chair of the firm’s 
Bankruptcy and Financial Restructuring 
Practice Group and Dennis	L.	 Jenkins,	
partner. Bayard,	P.A. is also co-counsel, 
led by Neil	B.	Glassman, chair of the firm’s 
bankruptcy group.
Capstone	Advisory	Group	LLC is the 

Committee’s financial advisor.
The	Trustee

The U.S. Trustee is Mark	S.	Kenney.
The	Judge

The Judge is the Honorable	Laurie	
Selber	Silverstein.   ¤	
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limitations on a DIP lender’s tool kit may 
have the unintended effect of hampering 
a debtor’s restructuring opportunities,” he 
says. “Instead, a debtor should remain tasked 
with negotiating the best 
financing arrangement 
available to it under 
the  c i rcumstances , 
recogniz ing  tha t  a 
court will provide the 
final check on what is 
reasonable.”

Another significant 
change  per ta ins  to 
secured creditors, who 
h a v e  g a i n e d  m o r e 
control over Chapter 11 proceedings since 
the 1980s, when secured credit took off as a 
financing tool. Critics of the current state of 
Chapter 11 have asked if other stakeholders 
– including junior creditors and employees 
– deserve a louder voice. Seeking to tilt the 

playing field away from senior creditors, the 
commission proposed swinging more value 
toward subordinated groups in both Chapter 
11 plans and asset sales. For example, 
junior, out-of-the-money creditors may 
be entitled to “redemption option value” 

from senior creditors if evidence shows a 
possible upswing in value. In other words, 
they would be entitled to a recovery if a 
court determines that a debtor’s business 

not explicit as to why the settlement did 
not provide for any payment to the drivers, 
the opinion says that Sun was unwilling 
to settle with the drivers and thereby fund 
litigation against itself. In addition, the 
court notes that the settling parties accepted 
the drivers’ contention that the Committee 
had a “paramount interest” in excluding 
the drivers because the Committee’s 
constituency would have received nothing 
had the drivers’ priority claims been paid.

The settlement and structured dismissal 
were challenged in the bankruptcy case by 
the drivers and the U.S. Trustee, but their 
objections were rejected by the Delaware 
bankruptcy court. Before the Third Circuit, 
the drivers and the U.S. Trustee argued 
that “bankruptcy courts have no legal 
authority to approve structured dismissals, 
at least to the extent they deviate from the 
priority system of the Bankruptcy Code in 
distributing estate assets.” 

The court began with an analysis of 
whether structured dismissals are ever 
permissible. While acknowledging that 
the drivers were correct in asserting that 
the Bankruptcy Code does not expressly 
authorize structured dismissals, the majority 
held that the drivers had only proven that 
“the Code forbids structured dismissals 
when they are used to circumvent the 
plan confirmation process or conversion 
to Chapter 7.” The bankruptcy court had 

determined, however, that “there was no 
prospect of a confirmable plan in this case 
and that conversion to Chapter 7 was a 
bridge to nowhere.” As such, the appellate 
court held that “this appeal does not require 
us to decide whether structured dismissals 
are permissible when a confirmable plan 
is in the offing or conversion to Chapter 7 
might be worthwhile.” The court then stated 
that “absent a showing that a structured 
dismissal has been contrived to evade the 
procedural protections and safeguards of the 
plan confirmation or conversion processes, 
a bankruptcy court has discretion to order 
such a disposition.”

The majority opinion then turns to the 
question of whether settlements in the 
context of a structured dismissal “may 
ever skip a class of objecting creditors 
in favor of more junior creditors.” The 
drivers argued that, “even if structured 
dismissals are permissible, they cannot be 
approved if they distribute estate assets in 
derogation of the priority scheme of § 507 
of the Code.” While noting that the drivers’ 
argument was “not without force,” the court 
also expressed its skepticism that § 103(a) 
requires settlements in Chapter 11 cases to 
strictly comply with the § 507 priorities. 

After distinguishing cases arising in the 
context of plans of reorganization rather 
than settlements, the court considered 
differing standards applied in evaluating 

Boost,	from page 2

The commission’s recommendations present a 
mixed bag, both fostering more efficient cases 
by reducing costs and delay associated with 
certain common litigation, but also limiting 
options that are currently available to stake-
holders in crafting complex restructurings.

continued on page 8
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Recent	Representative	Clients

Creditors’ committees in Edison Mission Energy, Nortel 
Networks, Eastman Kodak, Overseas Shipholding Group, 
Hawker Beechcraft. Debtors in Quicksilver Resources, Atlantic 
Express Transportation, Atari, ECOtality, Geokinetics, Quiznos.

Debtor’s counsel in FiberTower Corporation, debtor’s counsel 
in GMX Resources, Inc., creditors’ committee in THQ, Inc., 
litigation trust in Fairpoint Communications, Inc., ad hoc group 
of secured noteholders in American Eagle Energy, Inc.

Creditors: Ahern Rentals, Alden Global Capital, Bronx Parking 
Development, Foxwoods Casino, Midwest Vanadium Noteholder 
Group, PPL, Rogers Bancshares, Tide Natural Gas Storage 
I and II LP. Debtors: Excel Maritime Carriers, KIT Digital, 
Overseas Shipholding Group, Optim Energy, Omega Navigation 
Enterprises, Park Cities Bank, TMT Procurement Corp.

SuperMedia in Overseas Shipholding Group pre-pack. Nortel in 
cross-border allocation of nearly $7.5 billion from asset sales. 
Truvo in global restructuring. Fortress Investment Group, as 
private-equity sponsor and new-money investor in  Gatehouse 
Media bankruptcy. Goldman Sachs as a creditor and market-
maker in numerous bankruptcies.

Vertis Holdings, Inc., EDF Trading North America LLC.

Magnetation, Venoco, James River Coal, Credit Suisse 
(Connacher), JPMorgan (Cengage, Exide).

American Airlines, Culligan, Sea Island Acquisition, Oaktree 
Capital Management, Oriental Trading Company, Syncora 
Holdings, MBIA , Standard General, U.S. Department of Energy, 
D. E. Shaw, Altegrity, Boomerang Tube, Access Industries.

Energy Future Holdings, Caesars Entertainment Operating 
Co., Patriot Coal Corp., EveryWare Global, ITR Concession 
Co., Essar Steel Algoma, Source Home Entertainment, GSE 
Environmental, Edison Mission Energy, and numerous others.

Caesars Entertainment first lien noteholders, EFIH second lien 
noteholders, Residential Capital unsecured creditors’ committee, 
Genco Shipping and Trading debtors, Patriot Coal first lien and 
second lien noteholders, NII unsecured creditors’ committee.

Excel Maritime Carriers, Exide Technologies, Dendreon 
Corporation, Salus Capital Partners (with respect to RadioShack 
Corp.), Borealis Infrastructure, Barclays (for Patriot Coal), 
Sciens Capital (regarding Colt Defense).

AMR Corporation, FGIC (NY agency), DirectBuy (creditor), K-V 
Pharmaceutical (creditor), LightSquared (major shareholder), 
Lehman Brothers Holding, LodgeNet Interactive, Mashantucket 
(Western) Pequot Tribe, Reader’s Digest Assoc., Synargo 
Technologies (buyer), Southern Air, Washington Mutual 
Liquidating Trust.

Special Report
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Bankruptcy Tax Specialists in the Nation’s Major Law Firms
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Worth Reading Reforms,	from page 4

might be worth more over a three-year 
stretch than at the current moment. Jim 
Millstein, Founder and CEO of 
financial advisory firm Millstein & 
Co., says this mechanism would speed 
up bankruptcies by offering junior 
creditors a fixed sum to get behind a 
plan rather than pursuing the “hold-up” 
litigation that can make Chapter 11 so 
expensive and lengthy.  “It sets a marker 
in the statute that can be obtained by 
junior constituents for an expedited 
resolution to a case,” Millstein said. 
“It’s daring junior creditors to give up 
the fight and take a fair valuation of 
what they really have.”

Hyman also found significant 
the commission’s recommendation 
that a “market rate” of interest be 
used when determining the rate on 
replacement debt in a cramdown. 
“Many recent bankruptcy cases have 
become a battleground for litigation over 
intercreditor issues,” he says. “These are 
often important, impacting distributions 
and allocations of a debtor’s assets, but 
are unrelated to, and may distract from, 
the underlying operations of the debtor. 
The commission’s recommendation that 
a ‘market rate’ of interest be used when 
determining the rate on replacement 
debt in a cramdown would not only 
protect senior creditors from the risk of 
a below-market rate, but also eliminate 
costly litigation over the issue.”

One point that did not get much 
attention, says Hyman, is the general 
ease with which foreign entities can 
take advantage of the benefits of 
Chapter 11. “As we have seen with 
certain global shipping companies that 
have sought bankruptcy protection, 
little more is needed than the ownership 
of minimal assets in the United States 
– sometimes no more than an unused 
professional fee retainer – to avail 
themselves of jurisdiction and the 
benefits of the automatic stay,” he 
says. “Recommendations by the 
commission for some minimal standard 
of conducting business in the United 
States necessary to achieve eligibility 
would be welcome guidance.”             

 For now, the commission’s ideas 
are just that. After public hearings, any 
legislative proposals will be marked up 
by committee members and sent to the 
full chamber for a vote. That process 
could take months or years.   ¤

Corporate	Debt	Capacity	–	A	Study	of	Corporate	
Debt	Policy	and	the	Determination	of	Corporate	Debt	
Capacity
Author:	Gordon	Donaldson
Publisher:	Beard	Books
Softcover:	308	pages
List	Price:	$34.95

As noted in the preface, this Beard Business Classic examines “the risk element involved 
in the utilization of debt as a source of permanent capital for business.” The findings in this 
book arose from a research project funded and conducted by an organization connected 
with Harvard College, the original publishers of this book in the early 1960s.

The research presented here is more than a body of data. The findings do show, 
however, the limited thinking of most businesspersons at the time and their blind spots 
regarding the role of debt, especially with respect to its potential for growth and other 
interests of business management.

Information was collected from participating corporations and financial institutions, 
although the businesses are not identified. A few tables are presented, but the research is 
not confined to balance sheet numbers. Donaldson is more interested in the psychology 
of corporate leaders and their presumptions about debt than he is in current debt levels 
and corporate policies regarding debt. Financial institutions were also included in 
the study because their views toward corporate debt and the way they worked with 
corporations had an effect on corporate debt at the time.

As Donaldson found from the research, both corporations and financial institutions 
understood debt in conventional ways. Donaldson’s singular achievement was to see 
in the research ways in which corporations were being hampered by conventional 
thinking, and then propose a new way of looking at debt. For the large majority of 
businesses, this proved to be revolutionary. For the small number of businesses already 
pursuing unconventional debt practices, Donaldson’s perspective gave them credence 
and offered guidance going forward.

Donaldson’s findings are supported by the statements of corporate managers at 
the time regarding financial analysis and debt. Managers are quoted as saying “our 
management is essentially conservative” and “the word which describes our corporate 
image is ‘dignified’.” In the chapter “Management Attitudes to Non-Debt Sources,” 
Donaldson says that such statements are revelatory about management thinking and 
how it colors their approach to debt. 

The author says that managers’ attitudes toward debt are often bound to conventional, 
inherited concepts and images of a corporation and have no relation to facts. These 
conventional views are perpetuated by an aversion to risk. The less debt, the less risk, 
according to prevailing thinking. Ironically, Donaldson notes that managers who are 
afraid of debt often pursue greater risks in product development, market entry, mergers, 
and other activities.

The changed corporate attitude about debt since the book’s 1961 publication attests 
to the deep influence of Donaldson’s groundbreaking perspective. Consumer debt, the 
growth of credit cards, and other financial phenomena also evidence changed public 
thinking about debt. If the pendulum has swung too far the other way, this should not be 
blamed on Donaldson’s work. For, in urging a new understanding of debt, Donaldson 
also offers ways to control of the risks that are entailed.   ¤
Gordon	Donaldson	retired	in	1993	after	nearly	20	years	at	the	Harvard	Business	

School. 
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be the lead attorney for all personal injury 
and death cases caused by GM’s defective 
ignition switch, has some harsh words.

According to Hilliard, Gerber notes that 
at least 24 Old GM personnel (all of whom 
were transferred to new GM), including 
engineers, senior managers, and attorneys, 
were informed or were otherwise aware of 
the ignition-switch defect as early as 2003, 
and those 24 Old GM personnel did not 
know which particular car owners with 
defects would later be killed or injured 
in accidents. But they knew that some 
would – which is why Old GM needed to 
conduct the recall.

“Quoting Judge Gerber, ‘But they knew 
that some would,’” Hilliard says. “With 
these six words, Judge Gerber assigned to 
GM a crucial element of criminal conduct: 
intent.” Likening GM’s actions to the 
Boston Marathon bombings, he adds that 
“for over 10 years GM knowingly caused 
the deaths and injuries of a generation 
of America’s young – no different than 
had it placed a bomb on the sidewalks of 

towns across this country. The bombers 
knew they would kill and injure innocent 
victims, they just didn’t know who. GM 
also knew it would kill and injure innocent 
victims, it also just didn’t know who. 
Today the death toll officially hit 104 – 
over a hundred more than were killed in 
Boston.”

Hilliard adds, “Though Judge Gerber 
may have crafted a shield by determining 
GM could use its bankruptcy to protect 
itself from lawsuits for all deaths and 
injuries occurring before July 2009 – he 
also forged a sword and effectively cut 
off this car company’s head and bravely 
exposed GM’s complete lack of any moral 
compass – forever damning it to a place 
in history shared by two psychopathic 
brothers intent on murder.”

 Now, the legal battles have moved 
to the court of Judge Jesse Furman of 
the United States District Court for the 
Southern District of New York. He is 
hearing class action lawsuits brought 
by those injured or killed in ignition 
switch-related accidents after 2009. GM 
executives and managers are set to soon 

Shielded,	from page 2 begin giving depositions.
As far  as  broader  Chapter  11 

implications are concerned, Michael 
S. Etkin, a partner with Lowenstein 
Sandler LLP, says it’s hard to imagine 
that Judge Gerber’s ruling, in the context 
of the unique circumstances of the GM 
bankruptcy coupled with the unique 
issues raised by the ignition switch 
problems, would have a significant 
impact on Chapter 11 cases generally. 
“The bankruptcy court in GM was placed 
in the difficult position of balancing 
the need for final adjudications and the 
expectations of stakeholders based upon 
those adjudications with the due process 
rights of claimants who were not aware of 
their potential claims,” he says. 

“The fact that the truth was purposely 
withheld by GM is a very disturbing 
element of all of this. But despite leaving 
the door open a crack, the court not 
surprisingly opted to uphold, for the most 
part, the sanctity of its prior order, letting 
parties know that issues should be raised 
or protective language negotiated sooner 
rather than later.”   ¤

Boost,	from page 4

distribution of settlement proceeds. 
The Fifth Circuit rejected a settlement 
distribution that was inconsistent with 
§ 507 priorities in Matter	 of	AWECO,	
Inc., while the Second Circuit adopted a 
more flexible approach in In	re	Iridium	
Operating	 LLC. This court noted its 
agreement with the Iridium	approach and 
justified the more flexible approach by 
emphasizing that settlements are favored 
in bankruptcy. 

However,  the 
court also stated 
that  set t lements 
that skip objecting 
credi tors  “ ra ise 
justifiable concerns 
about collusion.” 
Therefore, the court 
held that courts may 
approve settlements 
that deviate from 
the priority scheme “only if they have 
‘specific and credible grounds to justify 
[the] deviation.’” In Jevic, this standard 
was met because “[t]his disposition, 
unsatisfying as it was, remained the 
least bad alternative since there was ‘no 
prospect’ of a plan being confirmed and 
conversion to Chapter 7 would have 

resulted in the secured creditors taking 
all that remained of the estate in ‘short 
order.’”

Judge Anthony Scirica dissented from 
the majority decision, but noted that he 
concurred “in parts of the Court’s analysis 
in this difficult case.” Specifically, 
he concurred in the adoption of the 
Iridium standard but did not believe 
that Jevic presented “an extraordinary 
case where departure from the general 
rule is warranted.” He expressed the 
belief that an alternate settlement that 

Despite the Third Circuit’s repeated 
admonitions that structured dismissals 
that are inconsistent with the Bankruptcy 
Code’s priority scheme are appropriate 
only in rare cases, the Jevic decision is 
nonetheless of significance. 

“The Third Circui t ’s  decis ion 
grants further discretion to bankruptcy 
courts to approve alternatives to plan 
confirmation, conversion, or plain 
dismissal when the unique circumstances 
of a case justify such a decision,” says 
Angelo. Skadden, Arps, Slate, Meagher 
& Flom also noted in a memorandum that 
the opinion “provides a road map for the 
factual findings necessary to safeguard 
structured dismissals.” 

Amy Tonti of Reed Smith believes 
that the case “surely will invigorate the 
imagination of restructuring advisors 
practicing in the Third Circuit, which 
includes the Delaware Bankruptcy Court 
– host to a significant number of large, 
complex Chapter 11 filings.” Finally, 
others expect that the decision will be 
followed by additional cases, which 
will provide further guidance on the 
substantive limits of structured dismissals 
and whether the practice is able to expand 
beyond the circumstances described by 
the majority.   ¤
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Calling it a “novel question of bankruptcy 
law,” the Third Circuit Court of Appeals  
validated the use of a structured dismissal that 
deviates from the Bankruptcy Code’s priority 
system.

included the drivers “might have been 
reached in Chapter 11” and that the 
current settlement was “at odds with 
the goals of the Bankruptcy Code.” He 
would therefore have remanded the case 
back to the bankruptcy court for further 
proceedings on a distribution scheme 
that was consistent with § 507 priorities.



 
 Special Report

Energy Company Creditor Recovery
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The adjacent charts summarize key findings 
regarding recoveries by general unsecured 
creditors in bankruptcy cases filed by large 
energy companies.  The data regarding 
creditor recoveries was generated from an 
analysis of estimates provided by debtors 
in disclosure statements filed between 
January 1, 2012 and May 31, 2015.  Some 
of the cases covered in our study were filed 
as early as 2010 and 2011, but most were 
also filed in the 2012-2015 timeframe.  
In collecting the data for this study, only 
the last-filed disclosure statement was 
used for cases in which multiple versions 
of the disclosure statement were filed.  
Additionally, disclosure statements that did 
not provide an estimate of the percentage 
recovery for general unsecured creditors 
were excluded in charting recovery 
estimates.  No attempt was made to 
independently estimate recoveries in such 
cases. The charts represent only the plan 
proponents’ estimates of recoveries that 
may differ from actual recoveries received 
by creditors in such cases.  To view a list 
of the energy industry bankruptcy cases 
examined in preparing this data, please 
visit https://www.chapter11dockets.com/
about/cases.

Distribution of Midpoint General Unsecured Creditor Recovery Estimates 
(Disclosure Statements Filed Between January 1, 2012 and May 31, 2015)

Mean Estimated Recoveries to General Unsecured Creditors by Debtor’s 
Consolidated Assets at Time of Bankruptcy Filing

Distribution of Spreads Between Low and High Recovery 
Estimates Contained in Disclosure Statements

¤

http://info.chapter11dockets.com/about-searches/
https://www.chapter11dockets.com/about/cases
https://www.chapter11dockets.com/about/cases
http://info.chapter11dockets.com/about-searches/


size the government bureaucracy and welfare system – which 
Syriza doesn’t understand and/or is unwilling to do.

In the meantime, the Greeks certainly deserve credit for 
putting up a great show. I’ve mentioned before that creating 
a false deadline to get the other side to make concessions is a 
restructuring fundamental. The Greeks executed that brilliantly 
a couple of weeks ago when they had four IMF payments due 
this June and everyone thought the first one due on June 5 
would be crucial. The troika met earlier that week and with 
fanfare offered a new proposal that was said to be their best.  
The next day Greece termed the new offer “absurd” and 
announced that it was deferring all four June payments to 
June 30 which, to everyone’s surprise except the Greeks, was 
permitted under IMF rules. Harvey Miller himself could not 
have executed that move any better than the Greeks did.

All of that said, and while I generally avoid making 
predictions, I will be surprised if June 30 turns out to be a 
real deadline for Greece and the troika. So far, both sides 
seem locked into an American-style version of the “amend 
and extend” syndrome. Even assuming that some sort of deal 
is reached, there is no indication that either side is prepared 
to take the actions necessary to solve the structural problems 
of the Greek economy and balance sheet. So the crisis should 
continue regardless of whether or not Greece defaults.   ¤
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Gnome de Plume

Working Out Greece 
American Style 
by	Andy	Rahl

The Greek restructuring continues with no end in sight.  
What is interesting, though, is that the Greeks are approaching 
those negotiations the same way a good U.S. restructuring team 
would in the workout of a company that levered up going into 
the financial crisis, which is exactly what happened to Greece.   
Just like a U.S. company with a bad balance sheet, the Greeks’ 
best negotiating leverage is their financial weakness – no one 
knows what the consequences will be if they hit the wall.  On 
the other hand, the European Central Bank, the IMF, and the 
political leaders of Europe (aka “the troika”) are approaching 
the Greek matter like Europeans who don’t understand or even 
believe in bankruptcy.  The Greeks’ tough negotiating style and 
brinksmanship is driving them crazy.

One tried and true way for a country to get out from under a 
heavy debt burden is to devalue its currency so it can repay debt 
with cheaper money. Companies of course can’t do that.  Greece 
can’t do that either because it is stuck with the Euro. Instead, 
since 2010 the troika has imposed an austerity program on Greece 
that compelled the country to cut both prices and wages – a 
process called internal devaluation.   The results of this austerity 
have been disastrous – Greece has been in recession for much of 
the time since 2010, and its collective ability to repay its debt has 
greatly diminished. The resulting political discontent no doubt 
also was a major factor in the election of the current left wing 
Syrzia government.  Nice job troika.

Another and much more productive way for a country (or 
a company) to address a heavy debt burden is to grow its 
economy (business) and thereby lower its ratio of national debt 
to GDP (for a company, ratio of debt to earnings) in order to 
generate more revenue that can be used for repayment and, of 
course, create more prosperity and stability as well. But in order 
to accomplish that kind of American-style outcome, you would 
have to give Greece a fresh start on its balance sheet – which 
the troika doesn’t understand – and also overhaul and right 

B e a r d  G r o u p ,  I n c .  a n d  B a n k r u p t c y 
Creditors’  Service,  Inc.  copublish an ar-
ray of restructuring publications, provide bank-
ruptcy webinars, and host the annual Distressed  
Investing Conference in New York City. our organiza-
tions have more than 50 years of combined experience 
in the corporate reorganization and troubled company 
niche. 

Please visit us at http://bankrupt.com.
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The Greeks are approaching those negotia-
tions the same way a good U.S. restructuring 
team would in the workout of a company 
that levered up going into the financial crisis, 
which is exactly what happened to Greece.   
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