
What Is “Substantial”?
Court Denies Fee Reimbursement in Tropicana
by Julie Schaeffer

The U.S. Court of Appeals for the Third Circuit has maintained its narrow construction 
of what constitutes “substantial contribution” under Section 503(b) of the Bankruptcy 
Code and upheld the denial of a noteholder group’s application for reimbursement of 
$2.3 million in fees and expenses.

According to Gabriel Sasson, an attorney in the financial restructuring practice at Stroock 
& Stroock & Lavan, which represented the official committee of unsecured creditors in 
the bankruptcy of Tropicana Entertainment, “Although the decision does not diverge from 
the Third Circuit’s prior precedent, it reaffirmed the court’s narrow application of Section 
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Sequestered 
Bankruptcy Practice Likely to be Affected by Cuts
by Randall Reese

On March 1, the package of automatic spending cuts contained in the Budget Control 
Act of 2011, commonly referred to as the “sequester,” were automatically implemented.  
The spending cuts, of which a total of $85.4 billion will take effect in 2013 according 
to the Congressional Budget Office, will have wide-ranging effects, including on the 
restructuring community. Among other areas, these cuts are expected to significantly 
reduce the budgets for both the U.S. bankruptcy courts system and the United States 
trustee program.

The sequester threatens to cut the budget for a U.S. court system that has already been 

Venue Transferred
Houghton Mifflin  and Patriot Coal Show It’s Possible
by Julie Schaeffer

Parties to bankruptcies are continuing to grumble about the filing of large cases in 
New York or Delaware, rather than the business’s actual location.

“Venue is certainly a hot topic among bankruptcy academics, not to mention some 
legislators who recently introduced legislation in Congress to limit venue choice. They 
oppose the concentration of large Chapter 11 cases in Manhattan and Delaware as forum 
shopping, and contend that the competition for large cases results in skewed bankruptcy 
decisions intended to make jurisdictions more attractive to troubled companies,” says Alan 
Zimmerman, associate director at Standard & Poor’s Leveraged Commentary & Data. 

Although Zimmerman notes that actual litigated challenges to venue in large corporate 
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through an eight-year “review of virtually 
all policies, practices, and procedures 
with an eye toward controlling costs,” 
according to Judge Thomas Hogan, 
Director of the Administrative Office of 
the United States Courts. Chief Justice 
John Roberts, Jr., also noted the impact of 
this aggressive cost containment effort in 
his 2012 Year End Report on the Judiciary, 
noting that “[b]ecause the Judiciary has 
already pursued cost-containment so 
aggressively, it will become increasingly 
difficult to economize further without 
reducing the quality of judicial services.” 

Among the cost containment strategies 
that had been enacted before the sequester 
was a new staffing formula for bankruptcy 
clerks’ offices that is projected to reduce 
expenditures by more than $100 million 
annually. Across all Federal courts, court 
staffing was reduced by over 1,800 
positions, or nine percent, in the 18 
months before the sequester took effect.  
Staffing levels are now equivalent to 
March 2005 levels.

However, the sequester will require an 
additional five percent, or $350 million, 
reduction in Judiciary funding below 
current levels according to testimony 
of Judge Julia Gibbons of the Sixth 
Circuit Court of Appeals and Chair of 
the Judicial Conference Committee on 
the Budget, which she delivered before 
the House Appropriations Subcommittee 
on Financial Services and General 
Government on March 20.  Judge Gibbons 
noted that the federal courts operate under 
a decentralized system and each court will 
ultimately decide how to implement the 
funding cuts, but warned that “up to 2,000 
employees could be laid off this fiscal 
year or face furloughs for one day a pay 
period, resulting in a 10 percent pay cut.”  

Some anecdotal evidence of the impact 
of the sequester on the operations of 
bankruptcy courts has already emerged.  
Bankruptcy Judge Martin Glenn told 
lawyers at a February 28 hearing in the 
Residential Capital LLC Chapter 11 
cases that “as long as sequestration lasts, 
5 p.m. will be the stop time.”  According 
to Una O’Boyle, chief deputy clerk for the 
Southern District of New York bankruptcy 
court, the rigid ending time for hearings 
is a result of the inability to pay security 
officers to stay later.  

In addition, Chief Judge James 
Coachys of the Southern District of 

503(b) substantial contribution claims 
and illustrated the need for establishing 
a robust evidentiary record to support 
a claim for reimbursement of fees and 
expenses pursuant to Section 503(b).”

Tropicana Entertainment LLC was 
formed in 2007 when Columbia Sussex 
acquired Aztar Corporation, owner of 
several casinos, including the Tropicana 
casinos in Las Vegas and Atlantic City, 
for $2.1 billion. After losing control of 
its largest property, the Tropicana Atlantic 
City, the new company was quickly forced 
into bankruptcy in May 2008. 

At that time, a group of noteholders 
that had formed prior to the company’s 
bankruptcy stepped in. Prior to the 
bankruptcy filing, the noteholders had 
pushed for governance changes in the 
wake of the negative regulatory actions. 
At this time, the noteholders filed a 
motion for the appointment of a Chapter 
11 trustee. 

The issue was settled when the 
company’s chairman, CEO, and owner 
agreed to step down, and the noteholders 
subsequently filed a “substantial-
contribution” claim for reimbursement 
of expenses they incurred in seeking the 
appointment of the trustee. 

“Key to the bankruptcy court’s 
analysis was its finding that, although 
the noteholder group’s efforts were 
beneficial to the estates, they were 
undertaken largely out of self-interest 
and they would have taken the same 
actions whether or not they would be 
reimbursed by the estate,” says Damian 
S. Schaible, a partner at Davis Polk & 
Wardwell LLP.

The noteholders appealed, arguing 
that the bankruptcy court had erred by 
focusing on whether the trustee motion 
would have been prosecuted without an 
expectation of reimbursement. The Third 
Circuit rejected this argument, finding that 
the noteholder group had failed to present 
evidence indicating that an expectation 
of reimbursement was important to its 
decision to take an active role in the case, 
and that the noteholders had not overcome 
the presumption that they acted solely in 
self-interest.

Although the Bankruptcy Code does 
not define “substantial contribution,” 
courts generally require that, in order to 
obtain reimbursement from the estate, a 
creditor take extraordinary actions that 

cases are relatively rare, there have been 
two notable recent exceptions: Houghton 
Mifflin Harcourt Publishing Company 
and Patriot Coal.

Houghton Mifflin Harcourt Publishing 
was created when Barry O’Callaghan, a 
former Irish investment banker, bought 
Harcourt Education and Houghton Mifflin 
for $7.4 billion. The transaction left the 
educational publishing company with 
substantial debt that it struggled to pay 
off. In May 2012, the company filed a 
prepackaged Chapter 11 petition in the 
Southern District of New York with the 
support of more than 70 percent of its 
creditors, who agreed to exchange their 
debt for equity.

Then, the U.S. trustee in the case 
stepped in and filed a motion to transfer 
the case to the District of Massachusetts 
on the grounds that Houghton Mifflin 
Harcourt Publishing’s contacts with New 
York “did not meet the statutory criteria 
necessary for the court to find that venue 
in this district is proper.” Among other 
things, the company’s principal place of   
business was Boston, and only 75 of its 
3,300 employees and 0.3% of its assets 
were located in New York.

Houghton did not challenge these 
facts, instead arguing that its ties to New 
York (including the business activities 
of subsidiaries that earned $220,000 
annually) were sufficient to file there. 
Additionally, the company argued that 
New York was the most convenient 
location for all the parties involved in the 
Chapter 11 case, including key creditors, 
lenders, and advisors.

In June 2012, Judge Robert E. 
Gerber of the U.S. Bankruptcy Court 
for the Southern District of New York 
granted the U.S. trustee’s motion to 
transfer the Chapter 11 to the District of 
Massachusetts. “Happily, however, he 
did not permit the granting of the U.S. 
trustee’s motion to delay the confirmation 
proceedings,” says Paul Rubin, a partner 
at Herrick Feinstein LLP. “Instead, he first 
confirmed the plan of reorganization, and 
then transferred venue, so his practical 
ruling did not delay the restructuring.” 
Gerber did so on the grounds that the 
mandatory venue transfer statute is silent 
as to when a transfer must occur.  

Patriot Coal, based in St. Louis, 
Missouri, conducts mining operations 
at 12 locations, nine in West Virginia 
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Who’s Who in Zacky Farms, LLC
by Francoise C. Arsenault

Research Report

Zacky Farms, LLC, headquartered in 
Fresno, California, is a family-owned and 
family-operated business engaged in the 
production, marketing, and distribution 
of a variety of fresh and frozen poultry 
products in the western United States. 
The company’s operations include the 
breeding, hatching, and growing of 
turkeys and chickens, as well as the 
processing and marketing of poultry 
products for foodservice and consumer 
product applications. In addition to its 
corporate offices, the company’s assets 
include turkey processing plants in Fresno 
and Stockton, California; two warehouses 
in Fresno; a turkey hatchery in Kerman, 
California; and 16 company-owned 
ranches in Fresno and Kings Counties. 
Zacky Farms offers its products through 
grocers, retail stores, and delis. The 
company employs approximately 1,000 
people. Zacky Farms, which was founded 
by Samuel Zacky in 1928, ranks among 
the largest turkey businesses in the United 
States and the second largest poultry 
business in California, with annual gross 
sales of approximately $142 million in 
2010 and about $146 million in 2011.

On October 8, 2012, Zacky Farms, 
LLC filed a petition for Chapter 11 
reorganization in the United States 
Bankruptcy Court for the Eastern District 
of California, Sacramento Division. In 
its bankruptcy filing, Zacky Farms listed 
both its debts and assets in the range of 
$50 million to $100 million. According 
to company officials, the bankruptcy was 
primarily caused by historically high 
costs of corn and soybean meal for its 
birds following the worst drought in the 
Midwest in 50 years. Zacky Farms is the 
eighth poultry firm since 2011 to enter 
Chapter 11 reorganization or to shut 
down entirely. On February 5, 2013, the 
bankruptcy court judge issued a final 
order authorizing Zacky Farms to borrow 
up to $71 million in DIP financing from 
the Robert D. Zacky and Lillian D. Zacky 
Family Trust. 

In January 2013, the Zacky Family 
Trust offered to purchase the company 
in a bankruptcy court auction for $31.6 

million. However, the Zacky Family 
Trust withdrew its bid for the company 
and Zacky Farms subsequently accepted 
a back-up bid of $32.1 million from the 
Pittman Family Farms. That purchase 
also was not finalized, in part because of 
allegations by attorneys for the Pittman 
Family Farms that Zacky Farms sped 
up the sale and delivery of more than 
$1 million of its whole turkey inventory 
before the bankruptcy court could approve 
the sale. On February 6, 2013, the Zacky 
Family Trust submitted a second, higher 
bid of $38.8 million for the purchase of 
Zacky Farms. That bid has been accepted 
by Zacky Farms and a bankruptcy court 
hearing to approve the deal has been 
scheduled for late February. According to 
bankruptcy court records, negotiations are 
ongoing for the Pittman Family Farms to 
purchase the nine breeder turkey ranches 
of Zacky Farms for approximately $6.5 
million. The Pittman Family Farms is 
a family-owned poultry farm operation 
based in Sanger, California that is known 
for its free-range line of turkeys, chickens, 
ducks, and geese sold under the Mary’s 
Free Range brand.

The Debtor
Lillian D. Zacky is the Director of 

Consumer Affairs for Zacky Farms, LLC. 
Keith F. Cooper is the Sole Manager and 
the Chief Restructuring Officer. Sean M. 
Harding is the Senior Vice President of 
Restructuring. Kirk VanderGeest is the 
Chief Financial Officer.

The law firm of Felderstein Fitzgerald 
Willoughby & Pascuzzi LLP is serving 
as the bankruptcy counsel to Zacky Farms. 
The team includes Donald W. Fitzgerald 
and Thomas A. Willoughby, partners 
with the firm, and Jennifer E. Niemann, 
of counsel. 

King & Spalding LLP is acting as the 
special counsel to Zacky Farms for complex 
transactions and related matters. Working 
on the case are Paul K. Ferdinands, W. 
Austin Jowers, and Cheryl A. Sabnis, 
partners, Elizabeth A. Lucente, a staff 
attorney, Mark P. Kelly, of counsel, and 
Jeffrey R. Dutson and Annie R. Carroll, 
associates with the firm. 

FTI Consulting, Inc. is providing 
restructuring advisory services to Zacky 
Farms. Keith F. Cooper , a senior 
managing director with the firm, and 
Sean M. Harding, Jennifer Byrne, and 
Jerome Davis, all managing directors, are 
working on the engagement.

Imperial Capital, LLC is serving as 
the investment banker to Zacky Farms. 
Jason S. Thomas, the managing director 
of Investment Banking in the firm’s San 
Francisco office, directs the work. 
The Official Committee of Unsecured 

Creditors
The Official Committee of Unsecured 

Creditors includes Western Milling, 
LLC; Associated Feed & Supply; 
Sealed Air Corporation; Axis Media 
Management Inc.; and the International 
Paper Company.

Lowenstein Sandler LLP is acting as 
the counsel to the Official Committee of 
Unsecured Creditors. The team includes 
Jeffrey D. Prol, Kenneth A. Rosen, 
Bruce S. Nathan, Lowell A. Citron, 
John K. Sherwood, and David M. 
Banker, partners, Michael J. Caffrey, 
senior counsel, Wojciech F. Jung, David 
A. Van Grouw, and Jeffrey A. Kramer, 
of counsel, and Keara Waldron, Elie 
J. Worenklein, and Tianna Jackson, 
associates with the firm. 

The law firm of Fox Rothschild LLP 
is serving as the local co-counsel to 
the Official Committee of Unsecured 
Creditors. Michael A. Sweet, a partner with 
the firm, directs the work. Also working on 
the case are Dale L. Bratton, of counsel, 
and Avi E. Muhtar, an associate. 

CohnReznick LLP is providing 
financial advisory services to the Official 
Committee of Unsecured Creditors. The 
team includes Clifford A. Zucker and 
Howard Konicov, both partners with 
the firm, Adam Hanover, a director, and 
Roberta Probber, a manager.

The Trustee
The Acting U.S. Trustee is August B. 

Landis.
The Judge

The judge is the Honorable Thomas 
C. Holman.  ¤



American Bankruptcy Institute
31st Annual Spring Meeting
April 18–21, 2013 
Gaylord National Resort and 
Convention Center
National Harbor, MD
Contact: www.abiworld.org

Turnaround Management 
Association
2013 TMA Spring Conference
May 14–16, 2013
JW Marriott Chicago
Chicago, IL
Contact: www.turnaround.org

American Bankruptcy Institute
2013 New York City Bankruptcy 
Conference
May 16, 2013
Hilton New York
New York, NY
Contact: www.abiworld.org

International Association of 
Restructuring, Insolvency & 
Bankruptcy Professionals
Ninth World Congress of INSOL 
International
May 19–22, 2013
The Hague, The Netherlands
Contact: www.insol.org

Association of Insolvency and 
Restructuring Advisors 
29th Annual Bankruptcy & 
Restructuring Conference
June 5–8, 2013
Westin Chicago River North
Chicago, IL
Contact: www.airacira.org

National Association of 
Bankruptcy Trustees
2013 Annual Convention
August 8-1, 2013
The Greenbrier 
White Sulpher Springs, WV
Contact: www.nabt.com
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and three in Kentucky. It, along with other 
coal companies, was hit hard by a decline 
in demand, arising in part from a weaker 
economy and tougher environmental rules. 
From 2010 through 2012, the company 
lost money every year, reporting a $198.5 
million loss in the fiscal year ending March 
31, 2012.

domiciled in New York. Of the other 97, 
54 were incorporated in West Virginia, 40 
were incorporated in Missouri, and 3 were 
incorporated in Kentucky. 

Subsequently, numerous parties, 
including the United Mine Workers of 
America (UMWA) and the United States 
trustee’s office, filed motions to transfer 
the bankruptcy elsewhere. The U.S. trustee 
went so far as to allege that allowing the 

Indiana bankruptcy court noted that “about 
90 percent” of the court’s budget is allocated 
to pay personnel of the court clerk’s office.  
In October 2010, the office’s staff totaled 73 
people.  By early January 2013, even before 
the sequester, headcount was down to 58.  
He predicted that the remaining court staff 
could be furloughed for one day each ten 
day period because of the sequester.

In its 2013 budget request, the United 
States Trustee program sought funding for 
1,314 permanent positions, including 318 
attorneys, and a total budget allocation of 
approximately $230 million. In its budget 
request, the program noted that its “workload 
has grown dramatically” in volume and 
complexity since the implementation of the 
Bankruptcy Abuse Prevention and Consumer 
Protection Act in October 2005. Budget 
appropriations for the U.S. trustee program 
have also remained relatively flat since fiscal 
year 2007, and the program’s operations 
have been fully self-funded from offsetting 
collections deposited into the U.S. Trustee 
System Fund since fiscal year 1997.  

Sequestered, from page 2 However, despite those factors, it does 
not appear likely that the U.S. trustee 
program will be spared the impact of the 
sequester. According to a Justice Department 
spokesperson, the Department of Justice 
overall will have to “absorb a $1.6 billion 
cut, which is effectively a nine percent cut 
in the remaining seven months of the fiscal 
year.”  In a recent letter to Barbara Mikulski 
(D-MD), the Chair of the Senate Committee 
on Appropriations, Attorney General 
Eric Holder noted that his department’s 
employees were its “most important asset” 
in achieving its mission, but that it “cannot 
achieve the cuts required by sequestration 
without furloughing staff this fiscal year.”  
As a result, Justice Department employees 
have “been provided a notice of possible 
furlough, which is required at least 30 
days, or in some cases 60 days, before any 
furloughs are implemented,” according to a 
spokesperson.  All 115,000 employees face 
possible furloughs of up to fourteen days 
this fiscal year.  The Department of Justice’s 
fiscal year ends September 30, 2013.

“Venue is certainly a hot topic among bankruptcy  
academics, not to mention some legislators who recently  
introduced legislation in Congress to limit venue choice.”

In June 2012, Patriot Coal decided to 
file for Chapter 11, but, before it did, it 
created two new entities (which had no 
offices or employees) under the laws of the 
state of New York for the sole purpose of 
ensuring that it could file for bankruptcy in 
the Southern District of New York. Then, 
38 days later, Patriot Coal filed 99 Chapter 
11 petitions in the Southern District of 
New York for itself and each of its various 
subsidiaries and affiliates. Only two were 
incorporated under New York law and 

case to remain in the Southern District of 
New York would “raise serious questions 
about the efficacy of Congress’s bankruptcy 
venue system as a whole” and “violates the 
interest-of-justice standard.”

Patriot Coal argued that the Southern 
District of New York was the appropriate 
venue because the parties who would be 
most active in the case (i.e. the debtors’ 
lawyers, financial advisors, and the DIP 

continued on page 8
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Special Report
Restructuring Departments of European Accounting Firms

 

Firm

BDO – London 
55 Baker Street
London W1U 7EU
www.bdo.uk.com

Deloitte Reorganisation 
Services 
Athene Place 
66 Shoe Lane
London EC4A 3BQ
www.deloitte.com

Ernst & Young
1 More London Place
London SE1 2AF
www.ey.com/uk

Grant Thornton UK
30 Finsbury Square
London EC2P 2YU
www.grantthornton.co.uk

KPMG
8 Salisbury Square
London EC4Y 8BB
www.kpmg.com

Moore Stephens
150 Aldersgate Street
London EC1A 4AB
www.moorestephens.co.uk

PwC 
Business Recovery Services 
7 More London 
Riverside 
London SE1 2RT 
www.pwc.co.uk 

Zolfo Cooper 
London
+44 (0) 20 7332 5000 
www.zolfocooper.eu  

Senior Professionals Representative Clients/Industries

Global banks, asset-based lenders, other financial 
institutions, lawyers, accountants, corporate 
market, private equity, pension funds.

Banks and financial institutions, corporates, 
lawyers, government and public sector, private 
equity and investors, bondholders, trustees.

Corporates, banking, financial sectors, private 
equity, bondholders, pension interests. Sectors 
include automotive, retail, real estate, shipping, 
healthcare, hotels and leisure, financial services, 
media, telecoms.

Banks and financial institutions, bondholders, 
corporates, hedge funds, private equity houses.

Lenders, law firms, private equity, hedge funds, 
corporates.

Banks and financial institutions, bondholders, law 
firms, debtors, private equity.

Debtors, banks and financial institutions, private 
equity, bondholders, government and public sector, 
working capital, chief restructuring officers.

Corporates, clearing banks, investment banks, 
private equity, hedge funds, asset based lenders, 
law firms, pensions trustees, government and 
public sector.

Shay Bannon

Neville Kahn
Louise Brittain
Henry Nicholson

Jas Sahota
Stephen Browne
Lee Manning

Alan Bloom
Alan Hudson 
Keith McGregor
David Hargrave

Andrew Wollaston
Angela Swarbrick 
Ban Cairns
Bob Ward

Mark Byers 
Richard Joyce
Lushani 
Kodituwakku 

Adrian Richards
Daniel Smith

Richard Fleming 
Paul Kirkbright

Phillip Sykes
Jeremy Willmont
David Rolph

Brendan Clarkson
Philip Cowan
Alistair Minchin

Barry Ross 
Heather Swanston
Tony Lomas
Steve Russell
Ian Anderson

Glen Babcock
Robert Smid
Peter Spratt
Richard Boys-Stones

Alastair Beveridge
Simon Appell
Simon Freakley
Paul Hemming

Gary Squires
Peter Saville
Simon Longfield
Anne-Marie Laing

Richard Heis
John Darlington



This book may be ordered by calling 888-563-4573 or by visiting www.beardbooks.com.

March 20136   Turnarounds & Workouts

Worth Reading Venue, from page 4

Lost Prophets – An Insider’s History of the Modern 
Economists
Author: Alfred L. Malabre, Jr.
Publisher Beard Books
Softcover: 256 pages
List Price: $34.95

Malabre’s perspective on the U.S. economy is firmly grounded in his experience 
and knowledge gained as economics editor of the Wall Street Journal from 1969 to 
1993, and author of its weekly “Outlook” column.  During that time, Malabre was in a 
singular position to follow the U.S. economy, have access to the major academic and 
political figures responsible for economic affairs, and investigate the crucial economic 
stories of the day. He brings to this critical overview of the economy both a lively, often 
provocative, commentary on the economic circumstances and decisions at different 
points, and a comprehensive picture of the turns of the economy.

In general, the author does not put much stock in economists. “In sum, the 
profession’s record in the half century since Keynes and White sat own at Bretton 
Woods [after World War II] provokes dismay.” Following this sour note, he references 
the belief of a noted fellow economist that the Nobel Prize in this field should be 
discontinued. He also points out that the Nobel for economics was not one originally 
endowed by Alfred Nobel, but was added at a later date funded by the central bank of 
Sweden, apparently in an effort to elevate the profession of economists to the prestige 
and notice of medicine, science, literature. 

Malabre’s view of economists is widespread, although rarely expressed in economic 
circles. It derives from the fact that modern economists, even hugely influential ones 
such as John Maynard Keynes, are wrong as many times as they are right. Their 
economic theories have been repeatedly proven incomplete or short-sighted, if not 
basically mistaken. For example, the author views leading economist Milton Friedman 
and his “monetarist colleagues” as “super salespeople, successfully merchandising…
an economic medicine that promised far more than it could deliver” from the 1960s 
through the Reagan years of the 1980s. 

However, the author does more than merely cite how the economy has again and 
again disproved the theories and exposed the irrelevance or wrong-headedness of the 
policy recommendations of the most influential economists of the day. Malabre also 
presents abundant data to show how the economy performs almost independently of 
the analyses and ideas of the scientists in this field.

Malabre’s critique of noted economists and prevailing economic ideas of recent 
decades is not an idle exercise. What emerges in his clear-eyed, nonideological analysis 
and his own broad, seasoned view of economics – namely, the predominance of the 
business cycle.  He compares this with professional and academic economists with their 
focus on monetary policy, exchange rates, inflation, and the like. “The business cycle, like 
human nature, is here to stay” is the lesson Malabre aims to impart to readers interested 
in understanding the fundamental, abiding nature of economics. In Lost Prophets, in 
language that is accessible and jargon-free, the author persuasively makes this point.  
As events have repeatedly shown since publication of this book, Malabre’s common-
sense observations are a better guide than the assertions of the purported experts.  ¤

Malabre is also author of Understanding the New Economy and Beyond Our 
Means, which received the George S. Eccles prize from the Columbia Business School 
as the best economics book of 1987.

lender) were located in New York, and 
reducing their travel expenses would 
increase creditors’ recovery.

In November 2012, Judge Shelley C. 
Chapman of the U.S. Bankruptcy Court 
for the Southern District of New York 
transferred Patriot Coal Corporation’s 
Chapter 11 case to the Eastern District 
of Missouri, where the company is 
headquartered.

According to Chapman, the transfer 
was necessary, in part, because of the 
standard set forth in In re Winn-Dixie 
Stores, Inc., which held that “the interests 
of justice require transfer where…the facts 
were created to fit the statute [instead 
of]…applying the statute to fit the facts.”

The decision surprised many, given 
that other large cases filed in the Southern 
District of New York (including Enron) 
had failed in attempts to change venue. 
It was also surprising where the case was 
transferred: to the Eastern District of 
Missouri, where Patriot Coal maintains 
its corporate headquarters, instead of to 
the Southern District of West Virginia, as 
requested by the UMWA.

According to Rubin, Houghton Mifflin 
illustrates that even a lone dissenting 
party can raise venue and transfer 
arguments.  

“As Judge Gerber warned, the venue 
transfer rules ‘can subject the entire 
creditor community to the actions of 
a gadfly or an entity with a private 
or political agenda, even if creditor 
convenience, avoiding unnecessary 
expense, and the interests of justice cry 
out for keeping the case where it is,’” 
he says.

Rubin adds that “careful attention 
must be paid to the selection of proper 
venue, and debtors must be prepared to 
substantiate their venue decisions under 
the bankruptcy venue statute. Debtors and 
creditors negotiating prepackaged plans 
will need to give careful consideration 
to the validity of their preferred venue.” 

On a broader note, Eric English, a 
financial structuring senior associate 
in King & Spalding’s Houston office, 
says the Patriot Coal opinion “may 
signal a more receptive attitude towards 
transfers of venue away from the 
Southern District of New York, at least 
where venue is created on the eve of 
bankruptcy and requests to transfer 
garner some support from economic 
parties in interest.”  ¤



March 2013 Turnarounds & Workouts   7

¤

Special Report
People to Watch – 2013 

Business Professionals Making Their Mark 
 
Name

Christopher C. 
Alberta

Raymond C. 
Anderson

Matthew 
Bordwin

John Dischner

Kay Hong

Peter Kaufman

James A. Peko

Christina Pullo

Adam Rosen 

Alan Tantleff

Firm

Conway MacKenzie, Inc.
New York, NY 
CAlberta@
ConwayMacKenzie.com

Huron Consulting Group
Chicago, IL
rcanderson@
huronconsultinggroup.com

GA Keen Realty Advisors
New York, NY
mbordwin@greatamerican.com

AlixPartners
New York, NY
jdischner@alixpartners.com

Alvarez & Marsal
San Francisco, CA
khong@alvarezandmarsal.com

Gordian Group, LLC
New York, NY 
psk@gordiangroup.com

Grant Thornton LLP
New York, NY
jim.peko@us.gt.com

Epiq Systems
New York, NY
cpullo@epiqsystems.com

PwC LLP 
New York, NY 
adam rosen@us.pwc.com

FTI Consulting, Inc.
New York, NY
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Outstanding Achievements

Managing director of NY office. Representing national wind power company with $1.5 billion in 
assets. Represented 84-unit restaurant franchisee, doubling profitability in six months, allowing 
for full refinancing of senior debt and 100% recovery to lenders. Other successful representations 
include sale of armored cash hauling business of national service provider to banks and ATMs.

As restructuring advisor to global software provider, led team supporting a $250 million capital 
raise.  As interim president of a national packaging company, led its successful operational and 
financial turnaround. Has led more than 40 M&A transactions, multiple private placements, 
and bank financings, and served as president of six companies.

Co-president. Focus is on executing strategies for maximizing property values while 
minimizing leasehold liabilities. Notable 2012 sell-side transactions: The Club at Cordillera, 
Closter Plaza Shopping Center, H&H Bagels, Really Cool Foods, apartment buildings for 
Brookdale Hospital. Aggregate transaction value of $112+ million. 

CFO for leading technology products mfr., playing a major role in out-of-court restructuring 
that reduced overhead by 30%, inventory levels by 35%, and eliminated unprofitable products. 
Also served as an officer at Harnischfeger Industries, Levitt & Sons, and Reddy Ice; and as an 
advisor to General Growth Properties, Refco, Parmalat USA, and Safety-Kleen.

Serving as interim EVP of Direct at Talbots. Winner of 2012 Large Turnaround of the Year 
Award as interim CEO and CRO of Harry & David. Other notable cases include Nebraska 
Book, Oriental Trading Company, Eddie Bauer, Movie Gallery, Spiegel, London Fog, multiple 
performance improvement engagements for healthy retailers.

Co-led successful restructuring of Jobson Healthcare and representation of the TWU, 
American Airlines’ largest union. Other engagements in the past year include Alexander 
Gallo, ATP, DASNY, Hostess and Refco. Continued to develop leading practice advising 
private equity and boards and serve as go-to person for the media on restructuring.

New ntional managing principal of firm’s Corporate Advisory & Restructuring Services 
practice. FA to leading, highly-diversified global investment management firm in provision 
of DIP financing to Bahrain-based Arcapita Bank, which sought Chapter 11 protection in 
2012. DIP financing is believed to be first sharia-compliant financing of its type.

VP, director of Solicitation Services, and co-heads public securities and solicitation group. Key 
advisor with respect to securities aspects in several major deals, including Lehman Brothers 
(primarily responsible for soliciting and tabulating votes of over 30,000 claim holders and 875 
public securities), General Motors, Dynegy Holdings and Dynegy, and Hawker Beechcraft.

Notable recent engagements include advising $1 billion engineering company in its successful 
recapitalization, United Mine Workers in Patriot Coal bankruptcy, Chef Solutions in its sale 
to RMJV, equity committee in Syms Corp./Filene’s Basement bankruptcy, Siemens AG in 
acquisition of HearUSA, and unsecured creditors’ committee in Handy Hardware bankruptcy. 

Leader of FTI’s Hospitality Gaming and Leisure practice, has had a role in virtually all 
major hospitality-related bankruptcy filings and out-of-court restructurings in 2012, from 
MSR Resorts portfolio to the Atlantis Casino in the Bahamas to the Edition Hotel in Waikiki.  
Other engagements included Transwest Resorts, W Boston, Red Roof Inns, and Jameson Inns.
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Sequestered, from page 4

How the exact impact of the sequester 
will be felt across the different segments 
of the Department of Justice’s operations 
remains to be determined, however. A 
spokesperson stated that all areas of 
operations “are expected to carefully 
consider how to prioritize available 
resources to minimize the impact of 
sequestration on the Department’s ability 
to carry out essential functions.”  At 
present, the Department of Justice is still 
finalizing its sequestration plans.  “We will 
need to reassess our impacts when final 
funding levels become available,” said the 
spokesperson.  Neither the Department of 
Justice spokesperson nor an individual in 
the Executive Office of the United States 
Trustee were able to provide additional 
details regarding the expected impact on 
the U.S. Trustee’s budget or operations.  ¤

“directly and materially contribute…to the 
reorganization.” 

Two competing interpretations of that 
wording have developed. The majority 
view, which is followed in the Second 
and Third Circuits, among others, is that a 
contribution, in order to be “substantial,” 
must exceed what the applicant would have 
done in pursuit of its own self-interest, 
without any expectation of reimbursement. 
The minority view, followed in the Fifth 
and Eleventh Circuits, requires only that the 
contribution be “substantial” in the ordinary, 
everyday sense of the word. “These courts 

take the view that what matters is the 
significance of the contribution, which is 
not diminished by the creditor’s underlying 
motives,” says Schaible.

The leading case setting forth the majority 
view is Lebron v. Mechem Fin. Inc. In that 
case, a former director of the debtor sought 
reimbursement of approximately $60,000 in 
expenses incurred in exposing and attempting 
to stop the debtor’s fraudulent business 
practices. In it, the court looked to the roots 
of Section 503(b) in the predecessors of the 
current Bankruptcy Code, which it noted 
were motivated by accommodating “the twin 
objectives of encouraging meaningful creditor 
participation in the reorganization process and 
keeping fees and administrative expenses at 
a minimum so as to preserve as much of the 
estate as possible for the creditors.”

“The decision highlights the importance of establish-
ing an evidentiary record demonstrating that a credi-
tor’s actions were intended to benefit the debtor’s es-
tate, and not exclusively to advance its own interests.” 

In Tropicana, the U.S. Court of Appeals 
for the Third Circuit relied on its decision 
in Lebron. It held that the noteholders 
“presented no evidence to suggest they 
would not have prosecuted the Trustee 
Motion absent the promise of reimbursement 
by the estate, and “failed, as a factual matter, 
to overcome the presumption that it had 
acted in its own self-interest.” 

“These two points illustrate the Third 
Circuit’s reliance on the ‘but for’ test 
(but for the promise or expectation of 

reimbursement, a creditor would 
not have taken such an active role 
in a case) and the presumption of a 
creditor’s self-interest,” says Sasson.

According to Schaible, the Third 
Circuit’s decision in Tropicana is not 
surprising given that the court has 
been clear since the Lebron decision 
that it rarely considers substantial 
contribution claims for creditors 
appropriate. 

“The decision is nonprecedential, 
but in upholding a bankruptcy court 
ruling based largely on the motives 
underlying the creditor actions at 
issue, it nonetheless offers a further 
gloss on the demanding standard 
applied to substantial contribution 
claims in the Third Circuit and 

underscores why a creditor’s selfish 
motives are almost always fatal to its 
substantial contribution claim under 
that standard,” he says.

Sasson echoes that thought. “The 
court’s decision in Tropicana does 
not change the current state of the 
law and was published ‘solely for 
the benefit of the parties,’” he says.

However, the decision illustrates 
the hurdles a creditor faces when 
seeking a Section 503(b) award in a 
jurisdiction where a creditor’s intent 
and motives are relevant. 

“Creditors face a heavy burden in 
persuading courts in the Third Circuit 
that estate resources should be used 
to pay their expenses,” says Schaible.

“The decision highlights the 
importance of establishing an 
evidentiary record demonstrating that 
a creditor’s actions were intended 
to benefit the debtor’s estate, and 
not exclusively to advance its own 
interests,” adds Sasson.  ¤


