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Sorry, Bankruptcy Attorneys
Municipal Bond Default May Be an Urban Legend
by	Julie	Schaeffer

When Meredith Whitney went on “60 Minutes” and predicted 50 to 100 municipal 
bond defaults totaling $100 billion in 2011, she fueled speculation that has been building 
in the bankruptcy industry – and many bankruptcy attorneys bought it. According to a 
recent Turnaround Management Association poll, 97 percent of recent survey respondents 
expect to see a crescendo of municipal Chapter 9 filings in 2011. But many analysts urge 
a tempering of enthusiasm.

“I’m in the middle of all of this,” says Bill Brandt, who serves as President and CEO 
of Development Specialists, Inc. and also heads the Illinois Finance Authority, which 
oversees billions of dollars in loans and investments for businesses, local governments, 

Preference Claim Protection 
How Creditors Can Maximize Recovery
by	Julie	Schaeffer

When a long-time customer that has always paid according to a company’s terms 
suddenly calls and asks for more lenient terms, the company is faced with a conundrum: 
If it doesn’t acquiesce, it may not get paid at all. But if it does acquiesce, and the customer 
files for bankruptcy within 90 days, the customer may be able to recover the payments. In 
other words, says Deborah Kovsky-Apap, an attorney with Pepper Hamilton LLP, while 
it’s risky to be nice to your customers, it’s just as risky not to be nice to your customers. 
She notes, however, that “there are ways to reduce this risk by looking ahead to potential 
litigation and managing your distressed accounts accordingly.”

“When you sell goods or services on open account, there’s always a risk of non-payment, 

No Bankruptcy?
Agreement Prohibiting Filing Is Enforceable 
by	Julie	Schaeffer

Bankruptcy courts have generally held that contractual agreements preventing a 
company from filing for bankruptcy in the future are invalid – but a recent appeals court 
decision calls this premise into question

“The [court] made one thing clear,” says Shmuel Vasser, a partner in the New York 
office of Dechert LLP. “The restriction on bankruptcy in the LLC agreement was 
enforceable…because members are free to contract as they choose.”

 “It may not be followed in all jurisdictions, but it’s definitely an arrow in the quiver 
for anyone trying to avoid bankruptcy court,” says Nicholas M. Miller, a partner in 
the financial restructuring and bankruptcy practice group at Neal, Gerber & Eisenberg 
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and nonprofit organizations. “And I know 
it is not going to happen.”

Brandt doesn’t dismiss the fiscal 
challenges facing municipalities across 
the country. Falling tax revenues, rising 
pension and health care costs, and powerful 
unions mean many municipalities are 
struggling to balance their budgets. He 
acknowledges that there will be struggles 
and even defaults; he just doesn’t think the 
number is anywhere near as high as has 
been predicted.

Sam Alberts, a partner in the Financial 
Restructuring & Bankruptcy Practice at 
Dickstein Shapiro, agrees. “Given the 
economic situation municipalities are 
dealing with, there’s definitely a financial 
squeeze,” he says. “But will it really result 
in more municipal bankruptcies? I think 
the answer is yes, but probably not a lot, 
because municipalities have tools that 
distressed businesses do not. In most cases, 
they can raise taxes or cut certain services.”

The first question, then, is just how many 
municipal defaults we will see. Nouriel 
Roubini of Roubini Global Economics 
LLC, a respected New York University 
economist who in 2006 foresaw the credit 
market collapse, predicts $100 billion of 
defaults over the next five years, or an 
average of $20 billion per year. In contrast, 
Distressed	Debt	Securities	newsletter	says 
the record year for municipal bond defaults 
was 2008, when 167 issues totaling $8.5 
billion defaulted. In 2009, 207 issues 
totaling $7.3 billion defaulted. In 2010, it 
was 82 issues totaling $2.7 billion. Those 
numbers are less than half of what Roubini 
is predicting.

Why the sharp difference? Some of it 
may be attributable to how a default is 
defined and counted.

A default, according to the Municipal 
Securities Rulemaking Board (MSRB), is 
“a failure to pay principal of or interest on 
a bond when due or a failure to comply 
with any other covenant, promise or 
duty imposed by the bond contract.” 
According to the MSRB, the most serious 
type of default, sometimes referred to 
as a monetary default, occurs when the 
issuer fails to pay principal, interest, or 
both when due. But there are other types 
of defaults, including technical defaults, 
which occur when defined events of 
default occur, such as failing to charge 

but when you finally receive payment, you 
expect the risk of non-payment to vanish,” 
says Len Spagnolo, a partner with Bentz 
Law Firm, P.C. “Bankruptcy law can upset 
that expectation by requiring you to return 
payments that you received during the 90 
days prior to your customer’s bankruptcy 
filing date.”

Specifically, Section 547(b) of the 
Bankruptcy Code gives a debtor the right 
to avoid and recover certain payments –  
called preferences or preferential transfers 
– made before the bankruptcy filing. 

One defense against preferential 
transfers is the ordinary course of business 
defense in Section 547(c)(2) of the 
Bankruptcy Code.

“The ordinary course of business 
defense protects creditors who maintain 
their historical business relationship with 
the debtor as the parties slide into the 90-
day preference period,” says Spagnolo. 
“For example, assume that prior to the 
preference period, the debtor and its 
creditor had 30-day payment terms and 
the debtor timely paid by check. If, during 
the preference period, the debtor pays 
the creditor by check within 30 days, the 
creditor will likely be able to keep the 
payment.”

It’s worth noting that a company may 
be able to use the ordinary course defense 
even if payments during the preference 
period varied from their written contract 
terms – as long as payments were made 
according to ordinary business terms.

“Consider a creditor whose invoices 
identify the payment term as ‘net 30 
days,’” says Spagnolo. “If, during the 
preference period, the creditor received 
a payment within 45 days of the invoice 
date, he will be permitted to offer evidence 
that, prior to the preference period, the 
debtor regularly paid within 45 days. As 
the number of pre-preference period billing 
and payment cycles increases, so too does 
the strength of the creditor’s argument.”

Kovsky-Apap says that, while cases 
are mixed on whether this defense refers 
to ordinary business terms in the creditor’s 
industry, the debtor’s industry, or both, 
there is an emerging consensus that it is 
the creditor’s industry. Courts may also 
ask what constitutes ordinary business 
terms, says Kovsky-Apap, so customers 
should retain an industry expert and be 

LLP. “It’s a particularly powerful opinion 
for secured lenders because it gives a 
bankruptcy court otherwise inclined to 
dismiss a case something to hang its 
hat on.”

As background, Colorado-based 
DB Capital Holdings, LLC, had two 
members: Aspen HH Ventures and 
Dancing Bear Development (the latter 
of which had two partners, including 
Thomas DiVenere). It was managed by 
Dancing Bear Management, which was 
owned and controlled by DiVenere.  

In March of 2010, Dancing Bear 
Management filed for Chapter 11 on 
behalf of DB Holdings, with DiVenere 
signing the petition. Aspen sought to 
dismiss the bankruptcy on the grounds 
that DB Holdings’ operating agreement 
prohibited it from filing a bankruptcy 
petition and did not authorize Dancing 
Bear Management to file a petition for 
the company. The bankruptcy court 
granted the motion to dismiss and the 
Tenth Circuit Bankruptcy Appellate Panel 
affirmed. 

In its decision, the appellate panel 
looked at two issues: the prohibition 
on bankruptcy filing and Dancing Bear 
Management’s authority to file.

In regard to the prohibition on 
bankruptcy, Aspen cited a contractual 
agreement that prevented DB Holdings 
from filing for bankruptcy. According 
to DB Holdings, however, case law held 
such agreements unenforceable (and even 
if it were enforceable, claimed it has 
been coerced into signing by the lender). 
The bankruptcy court and appellate 
panel rejected DB Holdings’ argument, 
noting that all of the cases cited involved 
agreements between debtors and third 
parties, and did not apply to members of 
an LLC agreeing among themselves not 
to file for bankruptcy. The courts also 
rejected the claim of coercion, saying 
there was no evidence of such.

In regard to Aspen’s claim that Dancing 
Bear Management did not have the 
authority to file a petition for the company, 
the bankruptcy court and appellate panel 
looked at several provisions of the LLC 
agreement. For example, it noted that one 
such provision held that Dancing Bear 
Management had no authority, without 
the consent of the members, to “do any 
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Who’s Who in Giordano’s Enterprises, Inc.
by	Francoise	C.	Arsenault

G io rdano ’s 	 En t e rp r i s e s , 	 I nc .	
(Giordano’s)	 operates	 a	 chain	 of	 about	
50	pizza	parlors,	most	of	which	are	located	
in	 the	Chicago	area.	Giordano’s	also	 is	
the	 joint	 venture	 partner	 or	 franchisor	
for	 39	additional	 locations,	 including	a	
small	 number	 of	 locations	 in	 Florida.	
Other	 Giordano	 company	 operations	
include	 a	 nationwide	mail-order	 frozen	
pizza	 business	 and	 a	 catering	 service.	
The	catering	service,	Americana	Foods,	
Inc.	 of	Mount	Prospect,	 Illinois,	 serves	
as	a	major	food	supplier	to	the	company’s	
restaurants	in	Illinois.	
Brothers	 Efren	 and	 Joseph	 Boglio,	

immigrants	to	Illinois	from	Italy,	opened	
the	 first	Giordano’s	 in	 1974.	 In	 1988,	
the	 business	 was	 bought	 by	 John	 and	
Eva	Apostolou.	Giordano’s	 has	 been	 a	
Chicago	institution	since	its	founding	and	
is	primarily	known	for	its	“Chicago	World	
Famous	 Stuffed	 Pizza.”	 Efren	 Boglio	
remains	 the	head	chef	 for	 the	company.	
Headquartered	 in	Chicago,	Giordano’s	
now	has	approximately	800	employees.	
Under	 the	weight	 of	 heavy	 debt,	 the	

company	 filed	 for	Chapter	11	protection	
on	February	 16,	 2011,	with	 the	United	
States	Bankruptcy	Court	for	the	Northern	
District	 of	 Illinois,	 Eastern	Division.	
Giordano’s	Enterprises	was	joined	in	the	
Chapter	11	filing	by	Giordano’s	Franchise,	
Inc.,	Americana	Foods,	 Inc.,	 Randolph	
Partners,	LP,	a	real	estate	holding	company	
that	owns	12	buildings	leased	to	4	Giordano	
restaurants	 in	Florida	and	 Illinois,	 and	
approximately	 28	 additional	 affiliated	
companies.	The	joint	venture	and	franchise	
locations	were	not	included	in	the	company	
Chapter	11	proceedings.	
According	to	the	counsel	for	Giordano’s,	

the	 primary	 reason	 for	 the	Chapter	 11	
reorganization	was	 the	2007	 real	 estate	
market	collapse,	and	not	the		pizza	business,	
which	remains	very	healthy.	However,	the	
ownership	 of	Randolph	Partners	 by	 the	
Apostolou	 family	 adversely	 affected	 the	
financial	 health	 of	 the	 company’s	 pizza	
business	because	of	an	inability	to	sell	or	
lease	many	of	its	real	estate	holdings	since	
2007.	As	a	result,	Giordano’s	defaulted	on	
its	 bank	 loans	with	 the	 company’s	main	

lender,	Fifth	Third	Bank.	The	Chapter	11	
filing	 listed	$45.7	million	owed	 to	Fifth	
Third	Bank.	Other	major	creditors	include	
Saputo	Cheese	USA,	Greco	and	Sons,	and	
Heinz	North	America.
On	February	17,	 the	 judge	approved	

DIP	financing	of	$36	million	from	Fifth	
Third	Bank.	The	loan	agreement	requires	
the	Apostolou	family	to	restructure	their	
companies	 and	 liquidate	 all	 real	 estate	
assets	 held	 by	Randolph	Partners,	 LP.	
The	loan	agreement	with	Fifth	Third	Bank	
also	requires	the	owners	to	research	the	
possibility	of	selling	the	company.
Giordano’s	 is	 only	 one	 of	 a	 number	

of	Chicago	 restaurant	 chains	 to	declare	
bankruptcy	in	the	last	16	months.	Boston	
Blackie’s,	a	popular	hamburger	chain,	filed	
for	Chapter	11	reorganization	in	December	
2009.	 Since	 then,	 the	 chain	 has	 closed	
the	majority	of	 its	restaurants.	Less	 than	
a	month	 later,	 the	Boston-based	 parent	
company	of	pizzeria	chain	Uno	Chicago	
Grill	 also	 filed	 for	Chapter	 11.	Uno’s	
successfully	emerged	from	reorganization	
last	July	after	cutting	its	debt	to	about	$40	
million	from	$176	million.	
Just	 two	 days	 after	 the	 Giordano	

bankruptcy	 filing,	 America’s	 Historic	
Roundhouse,	 an	 entertainment	 complex	
and	brewery	in	Aurora,	Illinois,	also	filed	
for	Chapter	11	protection.
Analysts	 predict	 that	 the	 outlook	 for	

other	 large	 restaurant	 chains	 across	
the	 U.S.	 may	 not	 be	 much	 better	 in	
2011.	On	April	 4,	 2011,	 Sbarro,	 Inc.,	 a	
private	 equity-owned	 pizza	 chain,	 filed	
for	bankruptcy.	Other	 restaurant	chains	
rumored	to	be	on	the	brink	of	bankruptcy	
include	El	Pollo	Loco,	which	is	owned	by	
EPL	Intermediate	Inc.	(some	franchisees	
have	already	filed	for	bankruptcy),	Perkins	
Restaurants,	and	Marie	Callenders,	Inc. 

The Debtor
John Apostolou is the Chairman of the 

Board of Directors and President. Allen 
Aynessazian is Chief Operating Officer 
and Chief Financial Officer. Steve Baldasti 
is Controller. Leo Theodoro is Director 
of Human Resources. Daniel Hull is Vice 
President for Marketing and Sales. 

Arnstein & Lehr LLP is acting as 

bankruptcy counsel. The team includes 
Barry A. Chatz, Miriam R. Stein, 
Michael L. Gesas, and David A. Golin, 
all partners in the Chicago office.  

James J. Roche & Associates is 
serving as special litigation counsel. 
James J. Roche, the founding partner of 
the firm, directs the work.

Development Specialists Inc. (DSI) 
is providing restructuring advisory 
services. Fred C. Caruso, DSI Vice 
President and Chief Operating Officer, is 
acting as the Chief Restructuring Officer 
at Giordano’s. Also working on the 
engagement for DSI are John C. Wheeler, 
serving as Giordano’s Assistant Chief 
Operating Officer, Jill E. Costie, serving 
as Giordano’s Assistant Chief Financial 
Officer, and M. Christopher Adams, 
serving as the Acting Treasurer.

Klesman & Company, P.C.  is 
providing Giordano’s with bookkeeping, 
compilation, and financial reconciliation 
services. Mark S. Klesman, a partner 
with the firm, is leading the engagement.

Crowe Horwath LLP is acting as 
auditing, tax advisory, and consulting 
services advisor. Robert R. Berti, a 
partner in the firm’s Chicago office, 
directs the work on the engagement. 
The Official Committee of Unsecured 

Creditors
The Committee includes Tardella 

Foods, Inc.; Delta Heating and Air 
Conditioning, Inc.; Laner, Murchin, 
Dombrow, Becker, Levin and Tominberg, 
Ltd.; Jennifer Sanchez; and Marina 
Sallas.

The Chicago firm of Freeborn & Peters 
LLP is serving as counsel to the Committee. 
The Freeborn & Peters team includes 
Aaron L. Hammer, Michael J. Kelly, 
Joseph P. Roddy, Richard S. Lauter, 
and Thomas R. Fawkes, all partners with 
the firm, and Wendy E. Morris, Devon J. 
Eggert, Brian J. Jackiw, and Michael A. 
Brandess, associates. 

The Trustee
The U.S. Trustee is Patrick S. Layng.

The Judge
The judge is the Honorable Eugene 

R. Wedoff.  ¤

Research Report



Association of Insolvency & 
Restructuring Advisors
27th Annual Bankruptcy & 
Restructuring Conference
June 8-11, 2011
InterContinental Boston
Boston, MA
Contact: www.aira.org

Turnaround Management 
Association
TMA Europe Conference 2011
June 8–9, 2011
Hilton Helsinki Kalastajatorppa 
Helsinki, Finland
Contact: www.turnaround.org

American Bankruptcy Institute
18th Annual Northeast Bankruptcy 
Conference
July 21-24, 2011
The Hyatt Regency
Newport, RI
Contact: www.abiworld.org

The National Association of 
Bankruptcy Trustees
2011 Annual Conference
September 22-25, 2011
The Ritz-Carlton
Amelia Island, FL
Contact: www.nabt.org

National Conference of 
Bankruptcy Judges
85th Annual Conference
October 12-15, 2011
Tampa, FL
Contact: www.ncbj.org

Turnaround Management 
Association
2011 TMA Annual Convention
October 25-27, 2011
Hilton San Diego Bayfront
San Diego, CA
Contact: www.turnaround.org

Calendar
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rates sufficient to meet rate covenants, 
failing to maintain insurance on the project, 
or failing to fund various reserves. 

Another issue is what kinds of bonds are 
being considered. If you only look at general 
obligation bonds, you’ll rarely see a default. 
“The bulk of the defaults are in revenue 
bonds and are event-driven, such as a sewer 
system in Alabama beset with kickbacks 
or an incinerator with functional problems 
in Pennsylvania, that occurred because the 
proposed revenue stream that was going to 
service the debt didn’t happen,” says Brandt. 
“When these bonds default, the loser isn’t 
the municipality, but the public that bought 
the bonds.” 

Finally, are existing defaults being 
counted? Distressed	 Debt	 Securities	
reportedly counts only new defaults in its 
calculations. Many other analysts count all 
notices of default that are posted by issuers 
on the daily material event notices at the 
MSRB’s Electronic Municipal Market 
Access web site – which may result in a 
higher number because it takes years to cure 
some defaults.

But perhaps a bigger question is whether 
it really matters. 

According to Brandt, municipal struggles 
aren’t the end of the world. “Do you know 
what New York in the 1970s, Miami in the 
1980s, Philadelphia in the 1990s, Orange 
County in the 1990s, and New Orleans 
after Hurricane Katrina have in common?” 
he asks. “Not one of those entities ever 
missed a principal or interest payment on 
any indebtedness due to its bondholders.”

Roubini, for his part, predicts that with 
$100 billion of defaults over the next five 
years, investor losses would be only about 
$35 billion because of the high rate of 
principal typically repaid on distressed 
municipal bonds.

So where are we today? When it comes 
to actual defaults in 2011, the statistics 
are improving. Municipal bond defaults 
in the first two months of 2011 are down 
50 percent from the same period last year, 
according to Standard & Poor’s. Eight bond 
deals totaling about $222 million have 
entered default this year, compared with 16 
totaling more than $329 million during the 
same period of 2010.

As for bankruptcies, Boise County, 
Idaho, was the first U.S. municipality 
to seek Chapter 9 protection in 2011, 

prepared for litigation.
That said, if a company wants to be able 

to assert the ordinary course of business 
defense, it must be careful not to make any 
changes that would invalidate this defense. 
These changes, Kovsky-Apap says, might 
include a change in payment terms, payment 
timing, the number of invoices included 
in each payment, or even the form of 
payment – and such changes are problematic 

even if agreed to by both parties or made 
unilaterally by the debtor because they are 
clearly to its benefit. “Any of these changes 
could take a payment out of the ‘ordinary 
course’ and make it subject to clawback in 
bankruptcy,” Kovsky-Apap says.

The key to accommodating a customer’s 
request for more lenient payment terms 
without destroying a potential ordinary 
course defense, says Kovsky-Apap, is to 

act that would make it impossible to carry 
on the ordinary business of the company” 
– which acts as a de facto restriction on 
Dancing Bear Management’s authority to 
file for bankruptcy without all members’ 
consent. In regard to this argument, then, the 
courts also ruled in favor of Aspen.

According to Vasser, the appellate 
panel’s decision is inconsistent with the 
generally accepted premise that agreements 
prohibiting future bankruptcy filings are 
unenforceable. He notes, however, that it is 
unclear how far the holding extends.

“Certainly, the decision makes clear that 
members can agree among themselves to 
restrict the company from filing, and the 
manager’s power to file, bankruptcy,” says 
Vasser. “But the decision should not be 
viewed as granting carte blanche approval to 
pre-petition agreements waiving bankruptcy 
protection.”

First, Vasser notes that the appellate 
panel did not address other mechanisms 
to prevent bankruptcy filings, such as 
requiring independent directors to approve 
such filings or requiring lenders to consent 
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Location

Macon, GA

New York, NY

New York, NY

Fairless Hills, PA

Greenwich, CT

San Diego, CA

Rutherford, NJ

Hackensack, NJ

Greenwood 
Village, CO

New York, NY

New York, NY

Greenwich, CT

Firm

Acquisition Management, Inc.
www.acqmgt.com

Argo Partners
www.argopartners.net

Avenue Capital Group 
www.avenuecapital.com

Bankruptcy Creditors’ Service, Inc.
www.bankrupt.com

Contrarian Capital Trade Claims
tradeclaimbuyers.com

Debt Acquisition Company of 
America
www.daca4.com

Hain Capital Group, LLC
www.haincapital.com

Liquidity Solutions
www.liquiditysolutions.com

Madison Capital Management
www.madisoncap.com

Pioneer Funding Group, LLC
www.pioneerfundingllc.com

Riverside Claims
www.riversideclaims.com

Silver Point Capital
www.silverpointcapital.com

Contact

Don S. Morrow
dsmorrow@acqmgt.com

Matthew A. Gold
matthew@argopartners.net

David S. Leinwand
dleinwand@avenuecapital.com

Peter Chapman
peter@bankrupt.com

Keith McCormack
info@contrariantradeclaims.com

Howard Justus
hjustus@daca4.com

Robert J. Koltai
rkoltai@haincapital.com

David Fishel
dfishel@liquiditysolutions.com

Barbara A. O’Hare
bohare@madisoncap.com

Adam D. Stein-Sapir
adam@pioneerfundingllc.com

Neil Herskowitz
info@riversideclaims.com

Brian A. Jarmain
bjarmain@silverpointcapital.com

Phone/Fax

Tel. (478) 471-6484
Fax (478) 471-0367

Tel. (212) 643-5444
Fax (212) 643-6401

Tel. (212) 850-7524
Fax  (212) 850-7584

Tel. (215) 945-7000
Fax (215) 945-7001

Tel. (800 226-3810
Fax (203) 485-5910

Tel. (619) 220-8900
Fax  (619) 220-8112

Tel. (201) 896-6100
Fax  (201) 896-6102

Tel. (201) 968-0001
Fax (201) 968-0010

Tel. (303) 957-2000

Tel. (646) 237-6969

Tel. (212) 501-0990
Fax (212) 501-7088

Tel. (203) 542-4200
Fax (203) 542-4300

Major Trade Claim Purchasers
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Corporate Players – Designs for Working and Winning 
Together
Author: Robert Keidel
Publisher: Beard Books
Softcover: 271 pages
List Price: $34.95

In American business, the metaphor of the sports team is commonly used for business 
groups of all sizes – from ad hoc teams of a few members that deal with temporary 
problems to groups of executive managers who are responsible for long-term corporate 
survival and the profitability of an entire organization.

The sports team is a favored metaphor because sports bring individuals with different 
talents and different responsibilities together to perform a particular activity and pursue 
a common objective. Within its framework, sports also allow for the outstanding 
performance of particular individuals and recognition of that performance. The sports 
team metaphor has become so common in business and so routinely applied to business 
teams of all sorts and sizes that little thought is usually given to its specifics.
Corporate	Players	–	Designs	for	Working	and	Winning	Together takes a close look 

at what makes a sports team function effectively and win. The author then applies these 
observations to develop a plan for those in the corporate world to be as successful as 
those in the sports world. While a reprint of a 1988 book, the lessons in this book are 
timeless.

Keidel identifies three main types of teams found in business: autonomy, control, 
and cooperation. The author relates each to a particular type of sports team: autonomy 
for baseball, control for football, and cooperation for basketball. A chart compares 
differences among the three with respect to organizational strategy, organizational 
structure, and organizational style. For instance, the organizational strategy for 
autonomy in baseball is “adding value through star performers”; while the organizational 
strategy for cooperation in basketball is “innovating by combining resources in novel 
ways.”

With a sharp analytic eye and decades of experience in different aspects of 
business, including academic and government positions, Keidel delves into the 
specifics of business groups as sports teams. A fundamental point often overlooked by 
businesspersons is that teams in different sports are different in significant ways. An 
understanding of these differences is crucial for executives, managers, and consultants 
who are responsible for conceptualizing a team in relation to a particular business matter 
and then bringing together a team of individuals. As such, executives, managers, and 
consultants have roles similar to a general manager and coach of a sports team. In some 
cases, they may also have the role of a player on the team.

This chart and other aids, together with the author’s engaging commentary and 
enlightening analyses, will help business leaders select the right personnel, assemble 
a team capable of performing the task at hand, and then coordinate all of the players 
to accomplish the desired objective.  ¤

Robert	W.	Keidel	is	the	author	of	several	books	and	many	articles,	he	teaches	courses	
in	business	strategy,	technology,	and	organization	at	Drexel	University’s	LeBow	College	
of	Business.	Robert	Keidel	Associates	is	his	business	consulting	firm.

but Chapter 9 cases are rare for 
municipalities. Since Congress 
established the original Municipal 
Bankruptcy Act in 1937, there have 
been 500 to 600 municipal bankruptcy 
petitions filed, depending on the 
source. In 2010, there were only six 
municipal bankruptcy filings, most of 
them small utility or sewer districts. 
The reason, says Brandt, is partly 
that courts don’t like such filings. 
“When, Bridgeport, Connecticut, 
filed for Chapter 9 in 1991, the 
bankruptcy judge said, no, I am not a 
substitute for political will,” he says. 
“Municipalities, before they file, 
have to determine that the problem 
is not a short-term budgetary issue 
fixable by raising taxes, but a long-
term structural issue. And even in the 
case of long-term structural issues, 
I think we’ll be more likely to see 
restructuring outside of bankruptcy 
court.” 

Alberts agrees. “I think you’ll 
see a small uptick in bankruptcies, 
primarily in distressed special 
purpose entities, such as incinerators 
or school districts. California has 
even had hospital systems go into 
bankruptcy because they can be 
treated as separate municipalities for 
bonding purposes,” he says. “But 
I think we’ll see a nice increase 
in municipal restructuring work, 
situations where municipalities have 
to sit down with creditors or unions 
and try to renegotiate terms or even 
monetize assets to generate revenue. 

Still, Brandt says “hope springs 
eternal in the bankruptcy industry.” 
But even if the dire predictions 
come true, he adds, “if you view 
this as an opportunity to migrate 
the talents you’ve gained in Chapter 
11 and 9, you’re sadly mistaken. 
Most bankruptcy people have no 
knowledge of the municipal bond 
market, which is very different from 
the commercial bond market.”

In	next	month’s	T&W,	we’ll	 look	
at	the	complexity	of	municipal	bonds.	
The	 following	 issue,	 we’ll	 look	 at	
municipal	bond	bankruptcies	in	more	
detail,	 examining	 how	 they	 differ	
from	other	bankruptcies	and	offering	
some	 practical	 considerations	 for	
participants.	 ¤
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Top Internet Bankruptcy Resources

On-Line Source

American Bankruptcy 
Institute

Bankruptcy LawTrove

Bankruptcy Statistics

Beard Group

BKInformation

InterNet Bankruptcy Library

Legal Information Institute

LexisNexis

New Generation Research

PACER

Troubled Company Reporter

U.S. Courts

U.S. Trustee Program

Summary of Site Contents

Bankruptcy headlines and statistics, courts and opinions, conference information, 
bankruptcy research center, legislative news, bankruptcy-related organizations, 
international bankruptcy laws and news, online publications and resources, 
bankruptcy blog exchange.

Hosted by the law firm of Swiggart & Agin. Contains statutes, regulations, 
courts and cases, government resources, products and services for bankruptcy 
professionals, as well as links to other bankruptcy sites and Internet resources.

Bankruptcy news; national, regional, and commercial bankruptcy trends; and 
reports.

A definitive bankruptcy and restructuring resource with all-inclusive newsletters, 
books, conferences, audio conferences, prospectors, and one of the most 
comprehensive bankruptcy archives online.

Source for Chapter 11 bankruptcy case information. Links to Chapter 11 cases, 
code, and rules. News aggregation service providing links to bankruptcy-related 
news stories from publications around the world.

Resource for worldwide troubled company information. Includes detailed 
information on commercial bankruptcies updated daily. Wide range of search 
functions. Detailed case-specific newsletters. Links to bankruptcy forums, local 
bankruptcy rules, conferences, periodicals, and books.

Academic source for federal statutes, agency regulations, judicial decisions, and 
rules. Site also covers state statutes, judicial decisions, and appellate decisions; 
links to other Internet bankruptcy resources.

Provides authoritative legal sources, public records, company data, and business 
information. Tax and regulatory publications available online, in print, or on CD. 
Fee service.

Provides general information on commercial bankruptcy filings and the status of 
bankruptcy cases nationwide; most data available via subscription service, pay 
per document, and customized research.

A service of the Administrative Office of the U.S. Courts, PACER (Public Access 
to Court Electronic Records) allows users to obtain case and docket information 
from U.S. district, bankruptcy, and appellate courts, and from a U.S. party/case 
index. Fee service.

Vital source of daily news and updates about companies throughout the United 
States, with assets of US$10 million or more, that are reorganizing, restructuring, 
or showing signs of financial strain. Separate editions cover North America, Asia 
Pacific, Europe, and Latin America. Subscription service.

Provides comprehensive menu of official bankruptcy forms, voluntary and 
involuntary petitions, schedules, proof of claim, notices and orders, and forms 
used in Chapter 7, 9, 11, 12, 13, and 15 cases. Source of bankruptcy statistics, 
federal court fees, and bankruptcy rules and regulations.

A service of the Department of Justice’s U.S. Trustee Program. Links to each 
U.S. bankruptcy district. Nationwide office locator for U.S. trustees; regional 
staff directory. Information on bankruptcies, trustee’s program, trustee’s role in 
Chapter 11 cases.

URL

www.abiworld.org

www.lawtrove.com/
bankruptcy

www.bankruptcy-statistics.
com

www.beardgroup.com/
bankruptcyInsolvency.php

www.bkinformation.com

www.bankrupt.com

www.law.cornell.edu

www.lexisnexis.com

www.turnarounds.com

www.pacer.psc.uscourts.gov

www.bankrupt.com/
periodicals/tcr/tcr.html

www.uscourts.gov/home.
aspx

www.usdoj.gov/ust
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establish and document the new payment 
terms as a new ordinary course, preferably 
by a signed agreement, although e-mail may 
be acceptable if clear. 

T h e  a g r e e m e n t  s h o u l d  i n c l u d e 
acknowledgements by the customer that 
(1) the new payment terms are ordinary 
business terms in the industry; (2) the new 
payment terms are the new ordinary course 
of business between the two parties; and (3) 
the company’s agreement to the new payment 
terms is not an agreement to continue selling to 
the customer (lest the company be obligated to 
continue supplying its customer in bankruptcy 
under an alleged executory contract).

“While such an agreement is not bullet-
proof,” says Kovsky-Apap, “it should be 
admissible in any subsequent litigation and 
may go a long way toward establishing 
the seller’s ordinary course defense – 
or persuading the customer that filing a 
preference lawsuit against the seller isn’t 
worthwhile in the first place.”

What if the customer refuses to enter into 
such an agreement? According to Kovsky-
Apap, a company may still establish new 
payment terms, but should just hope that 
enough time elapses between the institution 
of the new payment terms and the customer’s 
bankruptcy filing. “The greater the amount 
of time between the change in terms and the 
filing, the more likely that a court is to accept 

the new terms as ordinary,” says Kovsky-
Apap. “After nine months have passed, [a 
company] should feel comfortable, as it will 
have had six months of new terms outside of 
the 90-day preference period.” 

If a company does not want to offer new 
payment terms, it should do its best to keep 
the customer within current terms – but be 
smart about it. 

“Even if this results in a payment pattern 
during the preference period that looks exactly 
like the payment pattern in the pre-preference 
period, the mere fact that you undertook 
‘unusual collection efforts’ to keep the 
customer on track may take even the timely 
payments out of the ordinary course,” says 
Kovsky-Apap.

Kovsky-Apap says a company’s best 
option in this situation is to start collection 
efforts as soon as the customer’s payments 
begin to slow down. That, she says, may result 
in the preservation of a perfectly ordinary 
payment history, entirely consistent with 
the payment pattern in the pre-preference 
period. Additionally, instituting collection 
efforts before the start of the preference 
period may make that type of activity itself 
the ordinary course of business. “Somewhat 
perversely, there is actually substantial case 
law supporting the proposition that the 
habitual and routine dunning of a debtor in 
an effort to be preferred can actually create a 
defense to a preference claim,” says Kovsky-
Apap.  ¤

to amendments to operating 
agreements. 

Additionally, the appellate 
panel did not offer an opinion 
on whether, under the right set 
of facts, an LLC’s operating 
agreement containing terms 
coerced by a creditor would be 
enforceable.

This, says Vasser, leads one 
to ask why members would ever 
restrict themselves in this manner 
other than at the request of a lender 
or another third party. “We suspect 
that members are likely to place 
restrictions on filing bankruptcy 
to satisfy their lenders,” says 
Vasser. “Therefore, in practice, 
the DB	Holdings decision may 
not reach as far, because it is 
likely that courts will recognize 
such “internal” decisionmaking 
as being for the de facto benefit 
of a third party. As DB	Holdings 
shows, however, courts may 
require supporting evidence.”

Miller notes, however, that 
“coercion” is a strong word to use. 
“LLCs – which are often set up in 
conjunction with a new acquisition 
or investment – have a choice 
of lenders, and the lender may 
demand certain things,” he says. 
“In my view, the LLCs are free 
to accept or reject the requested 
terms. The fact that a lender may 
have some leverage over an LLC 
like this doesn’t necessarily mean 
the provision is coerced.”

But according to Vasser, a 
more interesting question may 
be why such a distinction is 
relevant to begin with. “If the 
internal corporate governance 
prohibition on bankruptcy filing 
is enforceable as DB	Holdings 
holds, it isn’t clear why the 
existence of a third party who 
may or may not benefit from 
it alters the analysis,” he says. 
“It should be obvious that the 
practical effect of a provision 
restricting a bankruptcy filing is 
often for the lender’s benefit.”  ¤

Largest Chapter 11 Filings of April

Debtor	 Date	 District	 Assets
Indianapolis Downs April 7 Delaware $500M to $1B
Sbarro April 4 New York, Southern $471M
Satelites Mexicanos, S.A. April 6 Delaware $441M
Majestic Capital Ltd. April 29 New York, Southern $436M
Waterscape Resort April 5 New York, Southern $100 to $500M 
Bowe Systec  April 18 Delaware $100 to $500M
Maronda Homes April 18 Pennsylvania, Western $100 to $500M
Peregrine I April 25 Delaware $100 to $500M     ¤


