
continued on page 2

May 2013

Latest Reports:
•	 Bankruptcy	Court	Expands	
What	Qualifies	as	an		
“Interest”	in	a	Section	363	
Sale		
•	 Electronic	Filing	of	Proof	of	
Claims	Gains	Acceptance	with	
Courts	
•	 Tips	for	Maximizing	the	
Value	of		Intellectual	Property

Research Report:
	 Who’s	Who	in	Flat	Out	
Crazy,	LLC

Special Report:
	 Major	Trade	Claim		
Purchasers

Worth Reading:
	 Merger	Takeover	
Conspiracy,	A	Business	Story

Special Report:
	 Top	Internet	Bankruptcy	
Resources

VoluMe 27, NuMber 5

Inside turnarounds
workouts

News for People Tracking Distressed businesses

continued on page 2

continued on page 2

The Future of Claims 
Delaware Signals Growth in Demand for E-Filings
by	Randall	Reese

The process of filing proofs of claim in the Chapter 11 cases of large debtor companies 
has changed very little over the last decade. However, several bankruptcy courts, including 
the court in Delaware, have recently begun to indicate that new, more efficient claim 
filing processes may begin to be adopted. 

On September 15, 2012, the Delaware bankruptcy court began accepting the electronic 
filing of proofs of claim by all creditors in cases where no claims agent has been appointed. 
Creditors are not required to have a CM/ECF account to file claims, and the Delaware 
court’s website now states that the court “strongly encourages the e-filing of claims.”  In 

Valuing Intellectual Property
Five Tips for Doing it Right
by	Julie	Schaeffer

When a company goes under, a lot is at stake, from assets to leases to intellectual 
property – the latter of which can be difficult to value and thus sell. 

“For a long time, someone involved in a restructuring would look at a company’s 
patent portfolios and say they’re worth nothing or pull a number out of a hat; there was 
little investigation, as there is with other assets in a restructuring,” says JD Harriman, a 
partner in the intellectual property group at Arent Fox’s Los Angeles office. “The trend 
now is to get it clear and get it right.”

“The most important thing investors need to know in order to maximize the value of 

Tough Luck for Tougher Industries? 
Court Expands “Interest” in a Section 363 Sale 
by	Julie	Schaeffer

A recent decision from the Bankruptcy Court for the Northern District of New York 
has brought greater certainty to the interpretation of what qualifies as an “interest” in a 
Section 363 sale. 

“This decision creates another precedent that purchasers in Section 363 sales can rely 
on when they get questioned about the sale process,” says Shmuel Vasser, a partner at 
Dechert LLP. “That might occur early in the process, when a judge says they’re asking to 
be released from too many claims, but most likely it will occur after the sale is closed and 
someone challenges whether the purchaser was in fact released from certain liabilities.” 

As background, Tougher Industries, Inc. and Tougher Mechanical, Inc. filed Chapter 
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addition, in modifications to its Local 
Rules, which became effective on February 
1, 2013, the court specifically added a 
new Rule 3001-1(a)(ii), which provides 
that claims “submitted through a court-
approved electronic claims filing system 
are considered the original proof of claim.”

While electronic filing of proofs of 
claim has not yet been widely adopted 
in large Chapter 11 cases, it has the 
potential to provide significant benefits 
to a broad group of participants. Perhaps 
most importantly, a properly implemented 
electronic proof of claim filing system 
can reduce the estate’s cost of claims 
administration, according to executives 
at several prominent claims agents. When 
claims agents receive hard copy proofs of 
claim by mail, each claim form generally 
has to be scanned into an electronic file, the 
information on the form has to be manually 
entered into a database by the claims 
agent’s personnel, and that information 
then has to be reviewed for data entry 
errors. In a case where thousands of proofs 
of claim are filed, the process can be both 
time-consuming and expensive. 

Electronic claims filing, however, 
eliminates the need for processing and 
filing physical mail and documents. “If 
creditors are the ones who are scanning 
all of their documents and uploading 
them into the system, the debtor is not 
paying for that,” says Robert Klamser, 
President of new market entrant UpShot 
Services LLC. The fee that most claims 
agents charge for scanning documents – a 
few cents per page – may initially appear 
miniscule in the context of a large case. 
However, Klamser notes that, because 
each proof of claim can have dozens of 
pages of attachments, scanning paper 
documents can be an expensive process. 
Additionally, much of the data entry work 
is eliminated and costs otherwise charged 
to the estate are further reduced because 
the creditor is electronically inputting his 
or her information directly into the claim 
filing system. 

Klamser and others in the industry also 
emphasize that the benefits to the estate 
go beyond just cost savings. By having 
the creditor complete the claim form 
electronically, the accuracy of the data is 
improved. According to Klamser, “you are 
going to have more accurate data when it 
is coming directly from your creditor.”  As 
electronic processes mature, there will also 

intellectual property to recoup funds is to 
ask questions early and often and find the 
right partner,” says Sabrina Chang, director 
of patent brokerage services with Epicenter 
IP Group, a Redwood City, California, 
company that helps patent owners obtain 
value for their intellectual property.

Below, Harriman and Chang offer some 
tips to get the most bang for the buck.

Understand	 your	 position. Once a 
company is in bankruptcy and has a 
court-appointed trustee, says Chang, it 
will likely run its own process, shopping 
the company’s patents. 

“Typically, most court-appointed 
trustees are more concerned with running 
a defensible process than getting the best 
price for a patent asset,” says Chang, who 
before joining Epicenter was an associate 
in patent litigation and counseling at 
Kirkland & Ellis and McDermott, Will 
& Emery, as well as an examiner at the 
U.S. Patent and Trademark Office. “They 
usually favor using a traditional patent 
auction or advertising a patent offering 
in newspapers or through some public 
means. While these methods are familiar 
and defensible from a process perspective, 
neither of these processes traditionally 
elicit market rate offers for patent assets.” 

Companies that are in the process of 
selling or even just evaluating potential 
strategies for staying afloat, however, can 
benefit from thinking about their patents, 
because a successful sale process can take 
six months to a year. “The more time you 
have on the front end to explore your 
options, the more successful you’ll be on 
the back end in getting a payoff on your 
assets,” says Chang.

Review	your	portfolio. If a company 
has patents that aren’t core to its operating 
strategy and it doesn’t know what to do 
with them, options should be considered. 
“Sometimes it’s good to just put the assets 
out there and say, ‘Hey, what are these 
worth,’” says Chang. “There are plenty of 
marketplaces out there in which you can 
do that, and a Google search will generate 
service providers.”

Key if you’re buying a patent, adds 
Harriman, is doing due diligence. “You 
need to check ownership, which you 
can do at the U.S. Patent & Trademark 
Office,” he explains. “It seems obvious, 
but mistakes happen all the time. You’d be 

11 petitions on November 3, 2006 and 
January 3, 2007, respectively. On March 
6, 2007, the bankruptcy court ordered the 
joint administration of the cases. 

 The court appointed a trustee, who, 
with court approval, sold substantially all 
of the debtors’ assets as a going concern 
under Section 363 of the Bankruptcy 
Code. The buyer took the entire operation 
– plants, equipment, and even employees. 

Under state law, it could be argued that 
these actions made the buyer a successor to 
the seller. That’s significant because there 
is a so-called doctrine of successor liability. 
Under it, if a purchaser is a successor to a 
seller, the purchaser could be held liable 
for all of the seller’s liabilities. 

Section 363 is designed to prevent that. 
If  assets are bought outside of bankruptcy 
and they are subject to a claim, the claim 
comes with the assets. Under a Section 363 
sale, assets are purchased free and clear of 
claims. “Under Section 363, no one can 
find a hook to say the claim comes with 
the assets and the purchaser is liable,” 
Vasser says. “For the purchaser, the entire 
liability is the price it paid for the assets, 
and the creditors of the debtor fight over 
the sale proceeds.”

Thus, in the case of Tougher Industries, 
the court expressly provided that the 
assets were being sold free and clear 
of all liens, claims, encumbrances, and 
interests as allowed under Section 363(f) 
of the Bankruptcy Code. The sale order 
specifically stated that these interests 
included “those relating to taxes arising 
under or out of, in connection with, or in 
any way relating to the operation of the 
assets prior to the closing.”

In regard to liens, claims, and 
encumbrances, Vasser says case law 
is fairly clear. In regard to “interest,” 
however, it is amorphous. In this case, 
the question was whether an “interest” 
that Section 363 sale eliminates is a 
purchaser’s experience rating. 

Experience rating is a method used by 
insurers to determine pricing of premiums 
for different groups or based on the group’s 
claim history. Unemployment insurance 
is rated in this way: companies that have 
more claims resulting from past workers 
have higher experiencing rates and thus 
higher unemployment insurance rates. 

After the Tougher Industries bankruptcy 
was finalized, the New York Department 
of Labor notified the purchaser that it 



May 2013 Turnarounds & Workouts   3

Who’s Who in Flat Out Crazy, LLC
by	Francoise	C.	Arsenault

Research Report

Flat	Out	Crazy,	 LLC,	 headquartered	
in	Chicago,	 Illinois,	 owns	and	operates	
26	 restaurants	 split	 among	 two	Asian-
inspired	chains:	Flat	Top	Grill,	with	15	
locations,	 and	 Stir	Crazy	 Fresh	Asian	
Grill,	with	11	locations.	The	Flat	Top	Grill	
restaurants	 are	 full-service,	 fast	 casual	
style,	 with	 a	 create-your-own	 stir-fry	
concept.	The	Stir	Crazy	Fresh	Asian	Grills	
are	 full-service	 casual	 style	 restaurants	
that	 offer	 the	 traditional	 flavors	 of	
Chinese,	Japanese,	Thai,	and	Vietnamese	
food.	All	of	the	company’s	restaurants	are	
located	on	leased	properties.
The	first	Flat	Top	Grill	and	Stir	Crazy	

Fresh	Asian	Grill	restaurants	opened	in	
the	suburban	Chicago	area	in	1995.	At	the	
company’s	peak	in	2012,	Flat	Out	Crazy	
operated	close	to	40	restaurants	and	had	
net	 sales	 of	 approximately	 $59	million.	
Most	 of	 the	Flat	 Top	Grill	 restaurants	
are	 located	 in	 the	Chicago	 area,	 with	
several	others	located	in	Illinois,	Indiana,	
Michigan,	and	Wisconsin.	The	Stir	Crazy	
Fresh	Asian	Grill	restaurants	are	located	
in	Florida,	Illinois,	Michigan,	Missouri,	
New	York,	Ohio,	and	Wisconsin.	In	2006,	
the	Walnut	Group,	a	private	equity	 firm	
based	 in	 Cincinnati,	 Ohio,	 purchased	
the	 Stir	Crazy	 chain	 for	 approximately	
$25	million.	 In	2009,	 the	Walnut	Group	
acquired	 the	Flat	 Top	Grill	 restaurants	
and	placed	both	restaurant	chains	under	
the	 new	 parent	 holding	 company,	 Flat	
Out	Crazy.		
In	the	weeks	leading	up	to	the	Chapter	

11	filing,	 the	company	closed	three	Flat	
Top	Grill	 restaurants,	 three	 Stir	Crazy	
restaurants,	 including	 the	 Stir	 Crazy	
restaurant	in	the	Mall	of	America,	and	its	
only	SC	Asian	restaurant	 located	 inside	
the	Macy’s	 flagship	department	 store	 in	
San	Francisco.	As	of	January	16,	2013,	
the	 company	 had	 approximately	 1,200	
employees,	 the	majority	 of	whom	were	
employed	in	the	restaurants	or	in	Director	
of	Operations	positions.	
On	January	25,	2013,	Flat	Out	Crazy,	

LLC	and	 14	 of	 its	 affiliated	 companies	
filed	 for	Chapter	 11	 reorganization	 in	
the	United	States	Bankruptcy	Court	 for	

the	Southern	District	of	New	York,	White	
Plains	Division.	In	its	bankruptcy	filing,	
the	company	listed	assets	and	liabilities	
in	the	range	of	$10	million	to	$50	million.	
Despite	the	opening	of	a	number	of	new	
restaurants,	 Flat	Out	Crazy	 continued	
to	lose	money	in	recent	years,	up	to	$27	
million	 in	 years	 2010	 through	 2012.	
Company	 officials	 attributed	 the	 lack	
of	 profitability	 to	 a	 number	 of	 factors,	
including	 the	 extended	 lull	 in	 the	U.S.	
economy,	 unsuccessful	 new	 restaurant	
openings,	and	unprofitable	menu	changes.	
As	 the	 losses	 increased,	Flat	Out	Crazy	
continued	 to	 borrow	 additional	 funds	
from	its	lenders	and	was	unable	to	meet	
the	payments	due	on	substantially	all	of	
its	debt	agreements.	
On	March	 21,	 2013,	 the	 bankruptcy	

court	 approved	 final	DIP	 financing	 for	
Flat	Out	Crazy	from	the	HillStreet	Fund	
IV,	L.P.	Also	on	March	21,	Victory	Park	
Capital,	 the	 owner	 of	Giordano’s,	 the	
Chicago-based	 pizza	 restaurant	 chain,	
became	 the	 authorized	 stalking	 horse	
bidder	for	the	Flat	Top	Grill	assets	with	
a	$4	million	bid.	However,	of	the	qualified	
bids	submitted	at	an	April	17	bankruptcy	
court	 auction,	 the	 bid	 submitted	 by	
HillStreet	was	 the	 highest	 and	 best	 at	
about	$6.63	million.	No	stalking	horse	bid	
was	submitted	for	the	Stir	Crazy	assets	and	
HillStreet	also	submitted	the	highest	and	
best	bid	of	about	$2.25	million	for	those	
restaurants.
The	bankruptcy	court	held	a	hearing	on	

April	23,	2013	to	consider	the	motion	of	
Flat	Out	Crazy	to	approve	the	proposed	
sale	of	the	Flat	Top	Grill	and	Stir	Crazy	
Fresh	Asian	Grill	assets	to	HillStreet.

The Debtor
Frederic H. Mayerson is the Chairman 

of the Board of Directors of Flat Out 
Crazy, LLC. William Van Epps is the 
Chief Executive Officer. The interim Chief 
Financial Officer is Steve Delong. 

Squire Sanders LLP is acting as the 
bankruptcy counsel to Flat Out Crazy. The 
Squire Sanders team includes Stephen 
D. Lerner and Toby D. Merchant, 
partners, and Elliott M. Smith, Kristen 

E. Richner, Andrew M. Simon, Emily 
E. Root, Haitao Zhang, and Peter R. 
Morrison, all associates with the firm.  

Getzler Henrich & Associates 
LLC is providing Flat Out Crazy with 
restructuring and crisis management 
advisory services. William H. Henrich, 
a co-chairman of the firm, and Mark 
Samson, a managing director, are serving 
as the co-Chief Restructuring Officers of 
Flat Out Crazy. 

The J. H. Chapman Group, LLC is 
providing investment banking services to 
Flat Out Crazy. Robert S. Hill, a principal 
with the firm, is directing the work on the 
engagement.  
The Official Committee of Unsecured 

Creditors
The Official Committee of Unsecured 

Creditors includes Sysco Corporation; B 
In It, LLC; Edward Don & Company; 
Simon Property Group, Inc.; and the 
GGP Limited Partnership.

The law firm of Kelley Drye & 
Warren, LLP is acting as the counsel 
to the Official Committee of Unsecured 
Creditors. Eric R. Wilson and Robert 
L. LeHane, partners with the firm, and 
Casey B. Boyle, an associate, are working 
on the case.

CBIZ Accounting, Tax and Advisory 
of New York, LLC is providing the 
Official Committee of Unsecured 
Creditors with financial advisory services. 
The CBIZ team includes Charles 
M. Berk, Esther Duval, and Bryan 
Ryniker, managing directors with the 
firm, Robert Neumann, a senior manager, 
and Catherine Sokol, Robert Hung, and 
Christopher Fitzgerald, associates.

CBIZ Valuation Group, LLC is 
serving as the valuation consultant to 
the Official Committee of Unsecured 
Creditors. J. Ray Nicholson, a managing 
director with the firm, directs the work on 
the engagement. 

The Trustee
The U.S. Trustee is Tracy Hope Davis.

The Judge
The judge is the Honorable Robert 

D. Drain.  ¤



Association of Insolvency and 
Restructuring Advisors 
29th Annual Bankruptcy & 
Restructuring Conference
June 5–8, 2013
Westin Chicago River North
Chicago, IL
Contact: www.airacira.org

American Bankruptcy Institute 
20th Annual Central States 
Bankruptcy Workshop
Jun 13–16, 2013
Grand Traverse Resort & Spa
Traverse City, MI
Contact: www.abiworld.org 

American Bankruptcy Institute 
20th Annual Northeast
Bankruptcy Conference
July 11–14, 2013
Hyatt Regency Newport
Newport, RI
Contact: www.abiworld.org 

National Association of 
Bankruptcy Trustees
2013 Annual Convention
August 8–11, 2013
The Greenbrier 
White Sulphur Springs, WV
Contact: www.nabt.com

Turnaround Management 
Association 
TMA’s 25th Annual Conference
TMA International Headquarters
October 3–5, 2013
Marriott Wardman Park
Washington, DC
Contact: www.turnaround.org 

National Conference of 
Bankruptcy Judges
87th NCBJ Annual Conference
Oct. 30–Nov. 2, 2013
Atlanta, GA
www ncbj.org

Beard Group 
20th Annual Conference on  
Distressed Investing
December 2, 2013
The Helmsley Park Lane Hotel
New York, NY
Contact: (240) 629-3300
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was a successor employer under state law, 
and therefore had inherited the debtors’ 
experience rating. This resulted in a much 
higher rating than the purchaser would have 
had if the rating had been based on new 
employer status.

According to Vasser, there was no 
intuitive answer to the question at hand. 
“An experience rating is not a claim, but a 
formula, so you could argue that it should 
not be waived or discharged in bankruptcy,” 
he says. “On the other hand, the case asks 
whether you can extend ‘interest’ to include 
experience rating.” 

According to the court, it can. “The court 
ruled that an experience rating is a type 
of tax that relates to the operation of the 
business, essentially imposing a liability 

on a purchaser,” says Vasser. “As a result, 
a Section 363 sale protects the purchaser 
from being subject to the experience rating 
that existed pre-sale.” 

The bankruptcy court followed two 
decisions in its ruling: one by the U.S. 
Court of Appeals for the Second Circuit in 
In	re	Chrysler,	LLC, and one by the U.S. 
Bankruptcy Appellate Panel for the First 
Circuit in	In	re	PBBPC,	Inc., the latter of 
which held that a debtor’s experience rating 
falls within the definition of “any interest” 
of which the debtor’s assets can be sold 
free and clear. 

It rejected the U.S. Court of Appeals 
for the Sixth Circuit’s decision in In	 re	
Wolverine	 Radio	Co., which defined an 
interest as something that attaches “to 

be further opportunities for claims agents 
to help creditors avoid errors in completing 
electronic claim forms, says Klamser, citing 
FedEx’s ability to immediately validate 
addresses as an example. “You can’t do that 
when they are filling out a paper form.”

Creditors benefit from the implementation 
of electronic claim filing as well. Scott Stuart, 
Executive Director of Donlin Recano, points 
out that offering electronic filing as an option 
provides tech-savvy creditors with a more 
efficient and less expensive filing alternative. 
UpShot’s Klamser also notes that claims 
agents typically see a large volume of claims 

filed on or near the bar date. Because claims 
can be filed electronically 24 hours a day, 
7 days a week, creditors who procrastinate 
are able to more easily file proofs of claim 
at the last minute. Less tangible, but also 
meaningful, is the psychological comfort 
offered by filing electronically. “You get a 
lot of calls from creditors who want to make 
sure that their claim arrived,” says Klamser. 
“When they file electronically and get an 
electronic receipt instantly, it will cut down 
on those calls, which is another cost savings 
for the debtors, but also gives the creditors 
peace of mind.”

continued on page 8

surprised how many times there are gaps in 
title or unreleased security interests. People 
selling the portfolios are purportedly the 
owners, but some of the assets they either 
don’t own or don’t have proof they own at 
the patent office.”

Another problem is a failure to own 
all terminally disclaimed patents. With 
a terminal disclaimer, two patents are 
scheduled to expire at the same time. They 
must always be co-owned, or one of the 
patents will be deemed unenforceable. “The 
reason being that the two technologies are 
so similar, the U.S. Patent & Trademark 
Office has determined that they should 
expire at the same time,” Harriman says. 
“When that is done, the later-expiring 
patent will be terminally disclaimed to 
the earlier-expiring patent. So you have 
to go to the file history, check for terminal 

disclaimers, and see if they’re paired up. 
If they aren’t, you could have a patent that 
can’t be enforced. Malpractice suits have 
been filed when attorneys didn’t do this type 
of due diligence.”

Harriman also notes that any buyers may 
want to own the entire family of patents 
being transferred and have them listed on the 
schedule of transfers, even expired patents. 
“A lot of time people will skip the expired 
patents, but it’s important not to,” he says. 
“You can spin off multiple patents from a 
single parent filing. They take the form of 
what we call continuations or divisionals, 
and they have different claims sets, which is 
where you get your coverage. If you own a 
patent, most assignments will say you own all 
divisionals, continuations, and related things, 
like improvements. If some patent is spun off 
an expired patent and you don’t own those 

Valuing, from page 2
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Location

Macon, GA

New York, NY

New York, NY

New York, NY

New York, NY

Stamford, CT

Greenwich, CT

San Diego, CA

Rutherford, NJ

Hackensack, NJ

Greenwood Village, 
CO

New York, NY

New York, NY

Irvine, CA 

White Plains, NY 

Greenwich, CT

Firm

Acquisition Management, Inc.
www.acqmgt.com

Argo Partners
www.argopartners.net

Avenue Capital Group 
www.avenuecapital.com

Bowery Investment Management, LLC
www.boweryim.com

Corre Partners Management LLC
www.correpartners.com 

CRT Capital Group LLC
www.crtllc.com

Contrarian Capital Management
www.contrariancapital.com

Debt Acquisition Company of 
America
www.daca4.com

Hain Capital Group, LLC
www.haincapital.com

Liquidity Solutions
www.liquiditysolutions.com

Madison Capital Management
www.madisoncap.com

Pioneer Funding Group, LLC
www.pioneerfundingllc.com

Riverside Claims
www.riversideclaims.com

Sierra Liquidity Fund, LLC
www.sierrafunds.com

Silver Point Capital
www.silverpointcapital.com

Tannor Capital Management LLC 
www.tannorpartners.com

Contact

Don S. Morrow
dsmorrow@acqmgt.com

Matthew A. Gold
matthew@argopartners net

David S. Leinwand
dleinwand@avenuecapital.com

Joshua Spindel
jspindel@boweryim.com

John Barrett
Eric Soderlund
info@correpartners.com

Joseph E. Sarachek
JSarachek@crtllc.com 

Keith McCormack
info@contrariantradeclaims.com

Howard Justus
hjustus@daca4.com

Robert J. Koltai
rkoltai@haincapital.com

David Fishel
dfishel@liquiditysolutions.com

Barbara A. O’Hare
bohare@madisoncap.com

Adam D. Stein-Sapir
adam@pioneerfundingllc.com

Neil Herskowitz
info@riversideclaims.com

Scott D. August 
saugust@sierrafunds.com

Brian A. Jarmain
bjarmain@silverpointcapital.com

Robert J. Tannor
management@tannorpartners.com

Phone

Tel. (478) 471-6484
Fax (478) 471-0367

Tel. (212) 643-5444
Fax (212) 643-6401

Tel. (212) 850-7524
Fax  (212) 850-7584

Tel. (212) 259-4329
Fax (212) 259-4347

Tel.  (646) 863 7150
Fax (646) 863 7161

Tel. (203) 569-6400
Fax (203) 569-6499

Tel. (800) 226-3810
Fax (203) 485-5910

Tel. (619) 220-8900
Fax  (619) 220-8112

Tel. (201) 896-6100
Fax  (201) 896-6102

Tel. (201) 968-0001
Fax (201) 968-0010

Tel. (303) 957-2000

Tel. (646) 237-6969

Tel. (212) 501-0990
Fax (212) 501-7088

Tel. (888) 622-1144 
Fax (949) 660-0632

Tel. (914) 509-5000 
Fax (214) 299-8980

Tel. (203) 542-4230

Major Trade Claim Purchasers
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Merger Takeover Conspiracy, A Business Story
Author: David J. Thomsen
Publisher Beard Books
Softcover: 379 pages
List Price: $34.95

Although fiction, Merger	Takeover	Conspiracy has the feel of actual events.  The 
realism is quickly established with introductory material that includes a map of the 
United States showing the routes of western railroads and a financial statement with 
notes that looks like an authentic corporate report.  Above all, however,  Merger	Takeover	
Conspiracy is a compelling narrative with aspects of a murder mystery within a modern-
day business story of greed, ruthlessness, and duplicity.

The book begins with Richard Smith, manager of corporate security of Arrow 
Corporation, destroying company documents in a shredder with diamond-tipped 
mechanical teeth that can pulverize typewriters, file cabinets, and tape spools, thus 
ridding Arrow of office equipment that could be linked to incriminating documents.  
While musing on how his task of destroying office equipment secures his place in the 
corporation by binding him to certain ambitious, underhanded top corporate personnel 
with their shared involvement in criminal acts, Smith is knocked unconscious and 
stuffed into the shredder himself. From such suspenseful beginnings, the story 
continues to follow the maze of feints and dirty tricks, the betrayals and ignorance, 
the coverups and ruthlessness, and the coolly done crimes and desperate measures 
of many individuals connected in varying degrees to Arrow Corporation’s ambitious 
goal of acquiring the three largest railroads in the Western United States and merging 
them into one colossal system under the corporation’s aegis. Business executives, 
housewives, the corporate jet pilot, an outside attorney, an investment banker, and 
an executive assistant are among the cast of characters helping to shed light on the 
many facets of the plot.

Thomsen writes about events, situations, and primary and peripheral characters 
in the business world as convincingly and dramatically as John Grisham does in 
the legal world. Although Merger	Takeover	Conspiracy has some sensationalistic 
touches, the novel is not generic, popular entertainment. Thomsen’s novel can be 
read on many levels: as a gripping crime story about brutal misdeeds; as a narrative 
of the unfolding of a master plan for a complex, high-stakes merger; as a portrayal 
of corporate society; and as a cautionary tale about the personal tragedies caused by 
systematic illegal activity in large businesses.

 Merger	Takeover	Conspiracy was first published in 1985, but it uncanningly reflects 
contemporary news stories.  The crimes of top executives of Enron, Tyco, Adelphia, 
Worldcom, and others cannot but come to the reader’s mind.  Thomsen goes well beyond 
the content and personalities of many news stories, however, to shed a critical light on 
how such events could occur in the business world.

In the convention of good mystery writing, Thomsen keeps the reader guessing until 
the end. In the end, the guilty are exposed, but, in the larger perspective, there is no 
single culprit. Instead, the entire corporate culture is indicted.  Some of the characters 
can hardly be blamed since they were simply acting according to the principles and 
the goals of the environment they were operating in.   ¤

David	J.	Thomsen	has	a	background	in	management,	entrepreneurship,	executive	
positions,	and	consulting.		Much	of	his	work	has	involved	research,	and	he	is	
author	of	hundreds	of	articles.

the property so as to cloud its title,” on 
the grounds that the higher experience 
rating was imputed to the purchaser as a 
direct result of the sale and subsequent 
ownership of the debtors’ assets. 

According to Vasser, the ruling 
expanded the scope of what “interest” 
a purchaser walks away from in a 
Section 363 sale. “The decision provides 
tremendously helpful authority in 
stretching the scope of the interest term 
as far as you can stretch it,” he says. 

How you feel about that depends on 
whether you hold one of two perspectives. 
The purchaser, for example, always 
wants to get as much protection as 
possible. “It wants to pay and be assured 
that it is not liable for breaches of 
conduct committed by the debtor, tort, 
etc.,” Vasser says. On the debtor’s side, 
creditors wear two hats depending on the 
time frame. “Before the sale is closed, 
they also have an interest in getting as 
much protection as possible because 
that will increase the pool of funds for 
distribution,” he continues. “After the 
sale is closed, however, it’s sometimes 
the case that a party will step in and say 
it received too little, and try to remedy 
that by going after the purchaser.”

In this case, that party was the 
Department of Labor, and it lost – an 
outcome Vasser says is likely good for the 
bankruptcy process. The bankruptcy court 
specifically noted that its interpretation 
of “interest” was appropriate because it 
maximized the value of the asset and the 
return to creditors, and Vasser agrees. 
“The more certainty a purchaser has, the 
more parties may be interested in buying 
the assets and paying more for the assets.” 

Richard Levin, a bankruptcy law 
specialist at Cravath, Swaine & Moore, 
acknowledges that it’s certainly good 
for creditors if a buyer is not burdened 
by a debtor’s experience rating, and it 
makes sense for a new operator to have 
a new experience rating. But, he says, 
“just because something is better for 
creditors doesn’t mean the bankruptcy 
law authorizes it.” He was thus surprised 
by the decision in this case as well as 
In	 re	PBBPC,	 Inc. “Experience rating 
doesn’t seem like an interest in property 
to me,” he says. “The sale free and 
clear provision of Section 363 has been 
expanded dramatically by the courts over 
the past 15 or 20 years, but this one may 
just be a step too far.”  ¤
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Summary of Site Contents

Bankruptcy headlines and statistics, courts and opinions, meetings and events, bankruptcy 
research center, legislative news, bankruptcy-related organizations, international bankruptcy 
laws and news, online publications and resources, bankruptcy blog exchange.

Resource for worldwide troubled company information. Includes detailed information on 
commercial bankruptcies updated daily. Wide range of search functions. Detailed case-
specific newsletters. Links to ezine, bankruptcy blog, bankruptcy professionals in the news, 
bankruptcy cases in the news, conferences, periodicals, and books.

Hosted by the law firm of Swiggart & Agin. Contains statutes, regulations, courts and cases, 
government resources, products and services for bankruptcy professionals, as well as links 
to other bankruptcy sites and Internet resources.

Links to commercial and personal bankruptcy resources, articles, and statistics.

Bankruptcy and restructuring resource with all-inclusive newsletters, books, conferences, 
webinars, prospectors, and one of the most comprehensive bankruptcy archives online.

Source for Chapter 11 bankruptcy case information. Links to Chapter 11 cases, code, and 
rules. News aggregation service providing links to bankruptcy-related news stories from 
publications around the world.

Daily email notification of new Chapter 7 and Chapter 11 case filings, with ability to save 
tailored searches and receive notifications relating to saved search.  Also captures case and 
debtor information from the court’s docket sheet and makes that freely available as well.

Provides access to over 2.5 million court filings in over 1,500 of the largest chapter 11 case 
filings.  Cases and docket entries are categorized to facilitate precedent research.  Fee service. 

Academic source for federal statutes, uniform laws, agency regulations, judicial decisions, 
and rules. Site also covers state statutes, judicial decisions, and appellate decisions; links to 
other Internet bankruptcy resources.

Provides authoritative legal sources, public records, company data, and business information. 
Tax and regulatory publications available online, in print, or on CD. Fee service.

Provides information on commercial bankruptcy filings and status of bankruptcy cases 
nationwide, Most data available via subscription service, pay per document, and customized 
research.  Newsletters and other publications available.

A service of the Administrative Office of the U.S. Courts, PACER allows users to obtain 
case and docket information from U.S. district, bankruptcy, and appellate courts, and from 
a U.S. party/case index. Fee service.

Source of daily news and updates about companies throughout the United States, with 
assets of US$10 million or more, that are reorganizing, restructuring, or showing signs of 
financial strain. Separate editions cover North America, Asia Pacific, Europe, and Latin 
America. Subscription service.

Provides comprehensive menu of official bankruptcy forms, voluntary and involuntary 
petitions, schedules, proof of claim, notices and orders, and forms used in Chapter 7, 9, 11, 
12, 13, and 15 cases. Source of bankruptcy statistics, federal court fees, and bankruptcy 
rules and regulations.

A service of the Department of Justice’s U.S. Trustee Program. Links to each U.S. bankruptcy 
district. Nationwide office locator for U.S. trustees; regional staff directory. Information on 
bankruptcies, trustee’s program, trustee’s role in Chapter 11 cases.

Special Report
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Top Internet Bankruptcy Resources

On-Line Source

American Bankruptcy Institute

Bankrupt.com

Bankruptcy LawTrove

Bankruptcy-Resource.com

Beard Group

BKInformation

BUSINESS-BANKRUPTCIES.
com 

Chapter 11 Dockets

Legal Information Institute

LexisNexis

New Generation Research

PACER (Public Access to Court 
Electronic Records)

Troubled Company Reporter

U.S. Courts

U.S. Trustee Program

URL

www.abiworld.org

http://bankrupt.com

www.lawtrove.com/bankruptcy

http://bankruptcy-resource.com/

www.beardgroup.com

www.bkinformation.com

business-bankruptcies.com 

www.chapter11dockets.com

www.law.cornell.edu

www.lexisnexis.com

www.turnarounds.com

www.pacer.psc.uscourts.gov

http://bankrupt.com/periodicals/
tcr/tcr.html

www.uscourts.gov/home.aspx

www.usdoj.gov/ust
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Claims, from page 4

UpShot was retained in the first large 
Chapter 11 case to attempt to take advantage 
of Delaware’s new electronic proof of claim 
option. In the case of Omtron USA, LLC, 
the bar date motion proposed that creditors 
be given the option to file their claims either 
by mail or by using UpShot’s proprietary 
electronic system. While the case was 
transferred to the Middle District of North 
Carolina bankruptcy court before the bar 
date motion was approved by the Delaware 
court, no objections were filed to the bar date 
motion and the procedures, including the 
electronic filing option, were subsequently 
approved by the North Carolina court. 

The Omtron case also demonstrates the 
potential for creditors to embrace electronic 
filing. In that case, approximately ten percent 
of all claims were filed electronically, 
but those claims constituted over 35 

percent of the total face amount of claims 
filed, according to Klamser. Moreover, 
Klamser notes that these numbers understate 
creditors’ willingness to file electronically 
because creditors who accounted for almost 
66 percent of all proofs of claim filed in the 
case were represented by only two law firms. 
Excluding those claims, a third of the proofs 
of claim were filed electronically.

Most claims agents agree that electronic 
f i l ing wil l  eventual ly  become the 
predominant method of claim filing. “It is 
the logical evolution of where the market 
is heading,” says Donlin Recano’s Stuart. 
He believes that it will eventually be an 
option allowed in all Chapter 11 cases and 
noted that Donlin Recano, like UpShot, is 
prepared to adopt electronic claim filing 
whenever courts are ready to approve it as 
an option. Many in the industry believe, 
however, that the move to electronic filing 
will be a relatively slow progression and 

that it will not completely replace 
hard copy claim filing because some 
creditors are still more comfortable 
completing physical forms.

The Delaware court appears to 
be continuing to move forward 
with implementation of electronic 
claim filing. The Clerk’s Office 
was scheduled to hold one-on-
one meetings with representatives 
of many of the most prominent 
claims agents on Friday, May 10. 
According to an individual scheduled 
to participate, the purpose of the 
meetings was for the Clerk’s Office 
to review the electronic claim filing 
offerings from each claims agent 
and approve or reject their offerings, 
presumably to provide the approval 
required by Local Rule 3001-1(a)
(ii) for implementation of electronic 
filing in future cases.  ¤

Valuing, from page 4

spinoffs or the parent, you may not have the 
rights you think you have.”

Know	 the	 extent	 of	 the	 intellectual	
property.	If you’re evaluating a patent set 
for valuation purposes, says Harriman, 
you’ll want to know all the members of 
the set so you can get the valuation correct. 
“That includes foreign patents. If someone 
is acquiring a portfolio and thinks he’s 
acquiring all of the worldwide rights, it’s 
important to get them. There are searches 
you can do online, but it takes some work.”

Additionally, says Chang, it’s important 
to remember that while patents can be 
very valuable in and of themselves, 

enforcement value must be considered. 
“Valuing technology is one thing – saying, 
for example, your product line could 
benefit from this feature of functionality.  
But valuing a patent is really centered on 
its enforcement, which involves excluding 
other people from the market when the patent 
technology is actually being used.”

When you’re considering selling a patent, 
then, Chang says the value depends on how 
it would be valued if you had to go out and 
sue people. “Things we look at when we’re 
valuing patents is what the infringement 
looks like, how widespread it is, how 
current it is, whether it’s rising or waning, 
how many people are infringing it, whether 
it’s a critical product to the infringers, and 
what the revenue impact is,” she says. “That 

end value is what creates the value 
of transacting on that patent itself.”

“Valuation is tough, and there are 
companies that will offer to do that,” 
adds Harriman. “Economists are also 
really good at valuing patent assets.”

Inform.	Once you can articulate 
who the infringer is, you have to get 
in touch with appropriate potential 
buyers and ensure that they know 
all they need to know about the 
history of the patent and the current 
market in which it exists. “Free 
flow of information is the most 
important thing in facilitating any 
patent transaction,” Chang advises.

Execute.	In order to realize value, 
you need to ensure you’re in the 
right market. “If someone is about 
to write a check, they have to be 
willing to lay their reputation on the 
line. So the process really involves 
building that credibility with not just 
one, but multiple, buyers. You want 
to generate as much excitement as 
possible to get as many bidders as 
possible,” says Chang. “In many 
cases, that means having the right 
person to articulate your position and 
get the right buyer.” ¤


