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House of Phone Cards 
TelexFree: Billion Dollar Pyramid Scheme?
by	Randall	Reese

How does a company that grew from essentially zero to over $1 billion in revenue 
between 2012 and 2013 find itself filing for Chapter 11 protection by mid-April 2014?  
According to bankruptcy court filings, that was the situation that befell TelexFree, LLC 
– a company that describes itself in court filings as “a telecommunications business that 
uses multi-level marketing to assist in the distribution of voice over internet protocol 
telephone services.”  

William Runge, a Managing Director with Alvarez & Marsal who is also TelexFree’s 
Chief Restructuring Advisor, said in court filings that the bankruptcy stemmed from three 

The Long and Short of It
Study Finds Bankruptcies Not Necessarily Moving Faster
by	Julie	Schaeffer

Prepackaged bankruptcies may be getting shorter, but traditional cases are taking 
longer, according to a new study.

UpShot Services LLC, a claims and noticing agent serving companies undergoing 
Chapter 11 bankruptcies, and Chapter 11 Dockets, a research database firm, recently 
studied the issue.

They had been interested in case duration for a long time, says Travis Vandell, CEO 
and president of UpShot. “For the past couple years, industry professionals have lamented, 
‘Cases are faster than they used to be.’  And while that certainly seemed to be the case, there 

Credit Bids Limited
Does Court’s Decision Erode Secured Creditor’s Rights?
by	Julie	Schaeffer

The U.S. Bankruptcy Court for the District of Delaware has found cause to cap a 
secured creditor’s credit bid at what it paid to purchase the debt in the secondary market.

“Judge Gross’ decision was predicated upon a number of case-specific factual issues, 
such that the decision may be viewed as ‘nonprecedential’ and limited to its facts,” says 
Andrew P. DeNatale, a partner in the financial restructuring practice group at Stroock & 
Stroock & Lavan LLP.  “However, the court’s broadly stated rationale, based on policy 
considerations, may have implications for other cases going forward.”

It all began in April 2010, when the U.S. Department of Energy (DOE) offered Fisker 
Automotive Holdings Inc., which produces plug-in hybrid electric vehicles, funding 
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interrelated issues. First, the company’s 
growth “put tremendous pressure on [its] 
financial, operational, and management 
systems.” Second, TelexFree’s multi-level 
marketing compensation plan needed 
“to be further revised.”  Runge said that 
TelexFree restructured its compensation 
plan prior to the bankruptcy filing due 
to issues raised from legal actions in 
Brazil, but the changes to the plan 
caused daily revenue to drop by over 
ninety percent. Finally, Runge said that 
“the trailing liabilities arising from the 
[initial compensation plan] are difficult to 
quantify and have resulted in substantial 
asserted liabilities against the Company, 
a number of which may not be valid.”

Two days after the bankruptcy filing, 
it became clear that regulators had a 
different view of TelexFree’s business 
model. The Securities and Exchange 
Commission and the Enforcement Section 
of the Massachusetts Securities Division 
of the Office of the Secretary of the 
Commonwealth each filed complaints 
against TelexFree in Massachusetts 
courts. In its complaint, the SEC alleged 
that “[d]espite the misleading appearance 
of having a legitimate VoIP business, 
the defendants are actually operating 
an elaborate pyramid scheme.” Despite 
TelexFree’s grand claims of generating 
over $1 billion in revenue, the SEC 
claimed that documents indicated that 
only $1.3 million was generated from the 
sale of VoIP services. The Massachusetts 
Securities Division’s complaint contains 
similar pyramid scheme allegations.

The bankruptcy cases were significantly 
affected by the securities fraud allegations. 
The most acute repercussions were caused 
by U.S. District Court Judge Denise 
Casper’s April 16 temporary restraining 
order, which froze all of TelexFree’s 
assets as well as all of the assets of the 
company’s equity holders and executives. 
A flurry of pleadings in the bankruptcy 
court quickly followed, including a 
motion to appoint a trustee, which was 
filed by the United States Trustee; a 
motion to transfer venue of the cases 
from Nevada to Massachusetts, which 
was filed by the SEC; and a motion to 
determine that portions of the District 
Court’s temporary restraining order 
violated the automatic stay, which was 
filed by TelexFree.

On May 2, Bankruptcy Judge August 

has been little empirical data available on 
the subject. I refer to this as the ‘when I 
was a kid’ paradigm – that is, ‘When I was 
a kid, I had to walk to school in the snow. 
Uphill. Both ways!’ So we dug in and did 
the research to see if these assumptions 
were true. Were cases really faster than 
they used to be?”

To determine that, Vandell – along with 
Randall Reese of Chapter 11 Dockets, and 
Dennis A. Meloro, of counsel in business 
reorganization and financial restructuring 
practice of Greenberg Traurig, LLP –   
looked at the durations of every Chapter 
11 voluntarily filed by companies with 
assets of at least $250 million from 
January 1, 2008, to December 31, 2012. 
Their findings – discussed in “The Fast 
& Laborious: Chapter 11 Case Trends,” 
which appeared in the March issue of the 
American Bankruptcy Institute’s ABI	
Journal – initially surprised the authors.

“Conventional wisdom, that Chapter 
11 cases are ‘faster than they used to be,’ 
is not always true,” says Vandell. “Pre-
arranged cases are indeed a bit faster, but 
not all Chapter 11 cases are accelerated. 
Industry professionals will call us at 
UpShot with a new case and say, ‘This 
case will be a fast one: start-to-finish 
in three months.’ While that sometimes 
turns out to be correct, more often than 
not, it’s not. Seemingly simple cases can 
drag on for much longer than originally 
anticipated. Not surprisingly, the reason 
is usually money. If there’s something for 
debtors and stakeholders to fight over, 
they will. And that fight takes time.”

 On average, the study found that large 
Chapter 11 cases filed at the beginning 
of 2012 were expected to reach their key 
resolution point (defined by the authors as 
confirmation of a plan, approval of a sale 
of substantially all assets, conversion to 
Chapter 7, or dismissal) approximately 25 
percent faster than large Chapter 11 cases 
filed at the beginning of 2008.

One reason, according to the authors, 
was the increase in pre-planned 
bankruptcies. In each year of the study, 
except for 2011, pre-planned cases 
(defined by the authors as those in which 
the debtor immediately proposed a pre-
negotiated reorganization or liquidation 
plan, a sale of substantially all assets, or an 
immediate liquidating transaction) grew. 
In 2008, less than 40 percent of cases were 
pre-planned; in 2012, 60 percent were. 

through a senior secured loan. In 2013, 
the DOE conducted a public marketing 
and auction process for the loan. Hybrid 
Tech Holdings LLC purchased it for $25 
million, which was approximately 15 
percent of its $168.5 million face value.

Thereafter,  Hybrid and Fisker 
negotiated an asset purchase agreement 
under which Hybrid, as part of a Section 
363 bankruptcy sale, would acquire 
substantially all of Fisker’s assets for 
consideration, including a $75 million 
credit bid.

Credit bidding is a right found 
principally in Section 363 of the 
Bankruptcy Code. Pursuant to this right, 
when collateral that secures a lien is sold 
at auction, a secured creditor may bid 
the amount of its debt as a credit bid, 
competing with cash bidders. This gives 
undersecured creditors the ability to 
control their collateral when it is worth 
less than the face amount of their claims. 

In November 2013, Fisker filed for 
bankruptcy and sought approval for a 
private sale to Hybrid, arguing that the 
cost and delay of an auction, or even a 
sale to a third party, would decrease value 
for the estate. 

The official committee of unsecured 
creditors objected to the sale. The 
committee also disputed Hybrid’s right 
to credit bid, arguing that the credit bid 
should be disqualified, or at least capped 
at $25 million, the amount Hybrid paid for 
the debt. That, the committee argued, was 
the only way to facilitate a competitive 
cash auction, and it wanted a competitive 
auction in order to permit Wanxiang 
America Corporation (which had recently 
purchased at auction the lithium ion 
battery, the primary component in Fisker’s 
electric cars) to place a competing bid.

At the sale hearing in January 2014, 
Fisker and the committee stipulated, 
among other things, that if Hybrid’s right 
to credit bid was disqualified or limited, 
there would likely be an auction, and that 
auction could create material value for the 
estate. They also stipulated that limiting 
Hybrid’s ability to credit bid would likely 
foster a competitive environment, and 
that if Hybrid’s ability to credit bid was 
not capped, there would be no possibility 
of an auction.

Judge Kevin Gross of the bankruptcy 
court began his analysis with an 
acknowledgement that Section 363(k) 
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Who’s Who in QCE Finance LLC
by	Francoise	C.	Arsenault

Research Report

QCE	Finance	LLC,	doing	business	as	
Quiznos,	operates	and	 franchises	nearly	
2,100	restaurants	in	50	states,	Canada,	and	
30	other	countries	and	territories	around	
the	world.	 The	 first	Quiznos	 restaurant	
was	opened	in	1981	in	Denver,	Colorado,	
by	 chefs	who	made	 their	own	 subs	with	
homemade	 ingredients.	Quiznos	quickly	
gained	popularity	with	its	unique	toasted	
sandwiches	and	its	soups	and	salads.	All	
but	 seven	Quiznos	 restaurants	 are	 now	
independently	 owned	 and	 operated	 by	
franchisees	 and	 are	 not	 affected	 by	 the	
bankruptcy	 filing.	 In	2008,	Quiznos	had	
more	than	5,000	restaurants.	The	company	
recently	 introduced	a	new	 line	of	 baked	
pasta	 dishes	 to	 its	menus	 to	 help	 build	
traffic	at	dinner	and	on	weekends.	
On	March	 14,	 2014,	QCE	Finance	

LLC,	 the	 parent	 company,	 and	 its	 14	
affiliated	 debtors	 filed	 for	Chapter	 11	
reorganization	 in	 the	 United	 States	
Bankruptcy	 Court	 for	 the	 District	 of	
Delaware.	 In	 the	 bankruptcy	 filing,	
Quiznos	listed	debts	of	$626	million.	On	
April	 25,	 2014,	 the	 Bankruptcy	Court	
approved	final	DIP	financing	for	Quiznos	
in	the	amount	of	$15	million.	A	hearing	
to	 consider	 confirmation	 of	 the	 joint	
prepackaged	Plan	 of	Reorganization	 is	
now	scheduled	for	May	12,	2014.
The	 joint	 Plan	 of	 Reorganization	 is	

supported	 by	 senior	 lenders	 and	would	
reduce	the	company’s	debt	by	more	than	
$400	million.	 In	 exchange,	 the	 senior	
lenders	would	acquire	about	$200	million	
in	 new	debt	 and	 a	majority	 of	 the	 new	
equity	(approximately	70	percent)	in	the	
restructured	company.	The	proposed	Plan	
offers	unsecured	creditors	a	share	of	the	
proceeds	 from	 lawsuits	 yet	 to	 be	 filed	
alleging	 fraud	 and	 breach	 of	 fiduciary	
duty	 in	 connection	with	 a	 2012	 out-of-
court	 financial	 restructuring.	According	
to	the	proposed	Plan,	the	lawsuits	would	
be	 filed	against	 certain	 former	officers,	
board	 members,	 and	 related	 parties	
of	 Quiznos	 who	 were	 involved	 in	 the	
2012	restructuring,	including	potentially	
the	 co-founders	 of	 the	 chain	 and	 the	
former	 Chief	 Executive	 Officer	 and	
Chief	 Financial	 Officer.	 In	 the	 2012	

restructuring,	Quiznos	 eliminated	about	
$300	million	 in	 debt	 when	 the	 global	
investment	 firms	Avenue	Capital	Group	
LLC	 and	 Fortress	 Investment	 Group	
acquired	a	majority	ownership	in	Quiznos.	
If	the	Plan	is	approved	by	the	Bankruptcy	
Court,	the	Fortress	Investment	Group	will	
own	about	30	to	40	percent	of	Quiznos,	
the	 largest	 share	 of	 the	 chain,	 and	 the	
ownership	 stake	 of	 the	Avenue	Capital	
Group	would	drop	to	less	than	10	percent.
The	pizza	chain	Sbarro	LLC	 filed	 for	

Chapter	11	reorganization	only	a	few	days	
before	Quiznos.	Both	chains	have	struggled	
against	 competitors	 such	 as	 Subway	
Restaurants,	 Panera	 Bread	Company,	
and	Chipotle	Mexican	Grill.	According	
to	 industry	analysts,	 one	of	 the	primary	
causes	of	the	chain’s	current	problems	is	
the	company’s	troubled	relationships	with	
its	 franchisees.	Company	officials	allege	
that	 the	 franchisees	 are	 inexperienced	
restaurant	 operators	while	 franchisees	
allege	that	the	high	prices	Quiznos	charges	
for	the	ingredients	they	are	contractually	
obligated	to	buy	from	the	company’s	supply	
arm	make	it	impossible	for	them	to	realize	a	
profit.	Between	2007	and	2013,	the	revenue	
of	Quiznos	fell	by	more	than	two-thirds.		

The Debtor
Stuart K. Mathis is the Chief 

Executive Officer and President of QCE 
Finance LLC. Katherine L. Scherping is 
the Chief Financial Officer. Jonathan M. 
Tibus is the Chief Administrative Officer. 
The Chief Marketing Officer is Susan 
Lintonsmith.

Akin Gump Strauss Hauer & Feld 
LLP is serving as bankruptcy counsel 
to Quiznos. The team includes Ira S. 
Dizengoff, Philip C. Dublin, and Stephen 
M. Baldini, partners with the firm, and 
Jason P. Rubin, Ashleigh L. Blaylock, 
and Kristine G. Manoukian, of counsel.

The law firm of Richards, Layton 
& Finger, P.A. is acting as bankruptcy 
co-counsel to Quiznos. Working on the 
case are Mark D. Collins and Paul N. 
Heath, partners, and Lee E. Kaufman 
and Amanda R. Steele, associates with 
the firm.

Alvarez & Marsal North America 

LLC i s  providing Quiznos with 
restructuring advisory services. The 
engagement team includes Jonathan 
M. Tibus, a managing director serving 
as the Quiznos CAO, Mark A. Roberts, 
a managing director serving as senior 
advisor to the CAO, and Paul Ruh, also 
a managing director. 

Lazard Freres & Co. LLC is serving 
as the investment banker to Quiznos. 
Matthew J. Hart, a director in the firm’s 
Restructuring Group, and Barry W. 
Ridings, vice chairman of U.S. Investment 
Banking, are working on the engagement.

Grant Thornton LLP is providing 
Quiznos with auditing and accounting 
services. The engagement is led by Kelly 
Rodriguez, a partner in the firm’s Denver 
office.

Joele Frank, Wilkinson Brimmer 
Katcher is serving as the public relations 
advisor to Quiznos. Michael Freitag, a 
partner, and Aaron Palash, a director, are 
heading up the engagement team.
The Official Committee of Unsecured 

Creditors
The Committee includes Aprendo 

Strada, Inc.; DDR Corp.; FX Networks; 
Ghazi Hajj; Maple Leaf Bakery Inc.; 
Pepsi Cola Company; and John Brandon 
Turner.

The law firm of Otterbourg P.C. 
is serving as the lead counsel to the 
Committee. The team includes Jenette A. 
Barrow-Bosshart, David M. Posner, and 
Scott Hazan, partners with the firm, and 
Gianfranco Finizio, an associate. 

Cousins Chipman & Brown LLP 
is the local Delaware counsel to the 
Committee. Working on the case are 
Scott D. Cousins, a partner, and Ann M. 
Kashishian, an associate.

BDO USA, LLP is providing financial 
advisory services to the Committee. 
Marlene H. Rabinowitz, a partner, is 
working on the engagement. 

The Trustee
The U.S. Trustee is Roberta A. 

DeAngelis.
The Judge

The judge is the Honorable Peter J. 
Walsh.  ¤



Association of Insolvency and 
Restructuring Advisors 
30th Annual Bankruptcy & 
Restructuring Conference
June 4 – 7, 2014
Westin Denver Downtown
Denver, CO
Contact: www.airacira.org

Turnaround Management 
Association 
12th Annual Mid-Atlantic Regional 
Symposium
June 11 – 12, 2014
Revel Resort & Casino
Atlantic City, NJ
Contact: www.turnaround.org 

American Bankruptcy Institute
21st Annual Northeast Bankruptcy 
Conference
July 17 – 19, 2014
Stowe Mountain Lodge
Stowe, VT
Contact: www.abiworld.org

National Association of 
Bankruptcy Trustees
2014 Annual Convention
September 11 – 14, 2014
The Grand America 
Salt Lake City, UT
Contact: www.nabt.com

Turnaround Management 
Association 
TMA 2014 Annual Conference
September 29 – October 1, 2014
Westin Harbour Castle
Toronto, ON
Contact: www.turnaround.org 

National Conference of Bankruptcy 
Judges
2014 Annual Conference
October 8 – 11, 2014
Chicago Hyatt Regency
Chicago, IL
Contact: www.ncbj.org

Beard Group 
21st Annual Conference on  
Distressed Investing
December 1, 2014
The Helmsley Park Lane Hotel
New York, NY
Contact: (240) 629-3300
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That flip-flop is what surprised Meloro most 
about the study. “Although I expected an 
increase in the percentage of pre-planned 
cases, the fact that more than 60 percent of 
cases filed in 2012 were pre-planned was 
very surprising to me,” he says.

The data changed, however, when the 
authors looked at pre-planned and traditional 
“free-fall” bankruptcies separately. Free-fall 
bankruptcies, they found, are taking longer 
to reach a resolution. “The typi cal large 
free-fall case filed in late 2012 is expected to 
take approximately 13 percent – or 49 days 
longer than the time that a large ‘free-fall’ 
case filed in early 2008 took,” they wrote.

According to the authors, one can 
extrapolate potential reasons for the extended 

duration of traditional bankruptcies.
For example, toward the beginning of the 

study period, many straightforward free-fall 
cases were quickly resolved after a Chapter 
11 filing, reducing the average length of the 
free-fall cases. Today, however, far fewer 
such straightforward cases have been filed. 
Today’s cases often present complex issues 
or are contentious, and thus require more 
lengthy court proceedings to resolve.

Another potential driver of the trend 
toward longer free-fall bankruptcies is the 
influence of the real or perceived value of 
the debtor’s estate as a going concern. In 
other words, it’s getting higher, and “the 
greater the potential value, the more likely 
that there might be a lengthier process 

Long, from page 2
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provides that a secured creditor may credit 
bid its secured claim against the purchase 
price for its collateral, “unless the court 
for cause orders otherwise.” Judge Gross 
rejected the argument that “cause” requires 
inequitable conduct on the part of the lender. 
But, he did find that a bankruptcy court 
may deny a credit bid “in the interest of 
any policy advanced by the code, such as to 
ensure the success of the reorganization or to 
foster a competitive bidding environment.”

In line with that thinking, the bankruptcy 

court determined that “cause” existed to 
limit Hybrid’s credit bid to $25 million, 
with cause being that “bidding will not only 
be chilled without the cap; bidding will be 
frozen.” 

Hybrid has appealed the decision to 
the district court, as well as moved for a 
direct appeal to the United States Court 
of Appeals for the Third Circuit. So, the 
ultimate impact is unclear. But, bankruptcy 
professionals see some problems with the 
ruling. Notably, the court did not explain 

Landis held a full-day hearing on the 
motions pending before the court. The 
securities fraud allegations led to testimony 
on topics rarely at issue in large corporate 
Chapter 11 cases. Perhaps the most 
notable such topic was a discussion of the 
circumstances by which a Bristol County, 
Massachusetts Deputy Sheriff found then-
interim Chief Financial Officer Joseph 
Craft with a laptop bag containing nearly 
$38 million in cashier’s checks during the 
exercise of search warrants at TelexFree’s 
headquarters.

On May 6, Judge Landis held a further 
hearing in the TelexFree cases, at which 
time he issued his oral rulings. He began 
with the SEC’s motion to transfer venue 
to Massachusetts, which was opposed by 
TelexFree. He first stated his decision that 
venue in Nevada was proper for only two 
of the three debtors. For those cases, Judge 
Landis then considered the transfer of 

venue for the convenience of the parties and 
determined that all relevant factors favored 
transfer to Massachusetts. 

Next, Judge Landis applied the interest 
of justice test to all three cases, including 
one for which he found venue in Nevada 
was improper. He again determined that 
all applicable factors favored transfer to 
Massachusetts. “The court is satisfied 
that, under the particular facts of this 
case and the record before it, the debtors’ 
choice of forum should be disturbed,” said 
Judge Landis. “Transfer to the District of 
Massachusetts will not only promote the 
efficient administration of the debtors’ 
estates, judicial economy, timeliness, and 
fairness, but it will also avoid the dismissal 
of the Chapter 11 case filed by [TelexFree, 
Inc.] pursuant to 28 U.S.C. § 1406.”  

He then addressed a second issue in 
the case – the question of abstention. “In 
connection with the May 2, 2014 hearing 

TelexFree, from page 2
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May 2014 Turnarounds & Workouts  5

 Special Report

¤

Location

New York, NY

Woodbury, NY

New York, NY

New York, NY

Cresskill, NJ

New York, NY

Stamford, CT

Greenwich, CT

San Diego, CA

New York, NY

Rutherford, NJ

Hackensack, NJ

Greenwood Village, 
CO

New York, NY

Irvine, CA 

New York, NY 

Armonk, NY 

Greenwich, CT

Firm

Argo Partners
www.argopartners net

ASM Capital
www.asmcapital.com

Avenue Capital Group 
www.avenuecapital.com

Bowery Investment Management
www.boweryim.com

Claims Recovery Group
www.claimsrecoveryllc.com

Corre Partners Management
www.correpartners.com 

CRT Capital Group
www.crtllc.com

Contrarian Capital Management
www.contrariancapital.com

Debt Acquisition Company of America
www.daca4.com

Fair Harbor Capital
www fairharborcapital.com

Hain Capital Group
www haincapital.com

Liquidity Solutions
www.liquiditysolutions.com

Madison Capital Management
www madisoncap.com

Pioneer Funding Group
www.pioneerfundingllc.com

Sierra Liquidity Fund
www.sierrafunds.com

Solus Alternative Asset Management
www.soluslp.cpm

Sonar Credit Partners
www.sierrafunds.com

Tannor Capital Management 
www.tannorpartners.com

Contact

Matthew A. Gold
matthew@argopartners.net

Adam S. Moskowitz
info@ASMCapital.com

David S. Leinwand
dleinwand@avenuecapital.com

Joshua Spindel
jspindel@boweryim.com

Robert Axenrod
info@claimsrecoveryllc.com

John Barrett
Eric Soderlund
info@correpartners.com

Joseph E. Sarachek
JSarachek@crtllc.com 

Keith McCormack
info@contrariantradeclaims.com

Howard Justus
hjustus@daca4.com

Frederic Glass
info@fairharborcapital.com

Robert J. Koltai
rkoltai@haincapital.com

David Fishel
dfishel@liquiditysolutions.com

Barbara A. O’Hare
bohare@madisoncap.com

Adam D. Stein-Sapir
adam@pioneerfundingllc.com

Scott D. August 
saugust@sierrafunds.com

Christopher Pucillo 
info@soluslp.com

Michael Goldberg 
infro@sonarcredit.com

Robert J. Tannor
management@tannorpartners.com

Phone/Fax

Tel. (212) 643-5444
Fax (212) 643-6401

Tel. (516) 422-7100
Fax  (516) 422-7118

Tel. (212) 850-7524
Fax  (212) 850-7584

Tel. (212) 259-4329
Fax (212) 259-4347

Tel. (201) 266-6988
Fax (201) 266-6985

Tel. (646) 863-7150
Fax (646) 863-7161

Tel. (203) 569-6400
Fax (203) 569-6499

Tel. (800) 226-3810
Fax (203) 485-5910

Tel. (619) 220-8900
Fax  (619) 220-8112

Tel. (866) 967-4035
Fax  (212) 967-4148

Tel. (201) 896-6100
Fax (201) 896-6102

Tel. (201) 968-0001
Fax (201) 968-0010

Tel. (303) 957-2000

Tel. (646) 237-6969

Tel. (888) 622-1144 
Fax (949) 660-0632

Tel. (212) 284-4300 
Fax (212) 284-4320

Tel. (914) 730-1005 

Tel. (203) 542-4230

Major Trade Claim Purchasers
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why it capped the credit bid at the $25 
million purchase price.

“Even assuming the need to foster 
a competitive sales process constitutes 
‘cause,’ the amount paid for the claim is a 
somewhat arbitrary number to select as a 
limit on the credit bid right,” says Lawrence 
P. Gottesman, a partner in the bankruptcy, 
restructuring, and creditors’ rights group 
at Bryan Cave LLP. “The alleged chilling 
effect is a function of the amount of the 
entire claim, rather than the amount paid for 
the claim. Tying the maximum credit bid to 
the claim purchase amount may also lead to 
the anomalous situation where, on otherwise 
identical facts and circumstances, a lender 
who initially lends the money and asserts a 
credit bid right would have an unrestricted 
credit bid right, whereas a third-party 
purchaser is limited to the amount paid for 
such claim.”

Second, says Robert J. Miller, a partner in 
the bankruptcy, restructuring, and creditors’ 
rights group at Bryan Cave, “It is impossible 
to ignore the fact that this decision constitutes 
the erosion of a secured creditor’s right to 
credit bid the full amount of its debt. The 
‘cause’ exception to the credit bid right 
under section 363(k) of the Bankruptcy 
Code arguably is broad enough to swallow 
and eliminate the right itself, inasmuch as 
any substantial secured claim in which the 
underlying value of the collateral is less than 
the amount of the claim is likely to be in the 
same veto position as Hybrid’s claim.	Viewed 
in that light, ‘cause’ arguably will almost 
always be present, absent a scenario in which 
the value of the creditor’s collateral exceeds 
the amount of such claim.”

“I think a lot of people were agitated when 
they read the headlines about this decision, 
because it appeared that the judge turned the 
clock back, and was going to allow the claim 
based on the purchase price, and that battle 
was fought and lost a long time ago, says 
DeNatale. “But when you read the decision, 
that’s not what happened. The court held that 
it was necessary to cap the claim in order to 
have a fair and vigorous auction.  The court 
also noted that no one knew how much of the 
claim would be allowed as secured.”

That doesn’t mean the decision wasn’t 
a wakeup call. “The decision illustrates a 
bankruptcy court’s power to limit a secured 
creditor’s right to credit bid, even if it’s not 
likely,” says Gabriel Sasson, an associate at 
Stroock & Stroock & Lavan LLP. “Prior to 
Fisker, creditors thought their credit bid was 
safe, and this decision worried people.”  ¤

Bailout: An Insider’s Account of Bank Failures and 
Rescues 
Author: Irvine H. Sprague
Publisher: Beard Books 
Softcover: 321 pages
List price: $34.95

When the subject is bank bailouts, no one is more qualified to write about it 
than Irvine Sprague. Sprague was the director of the Federal Deposit Insurance 
Corporation (FDIC) during the 1970s and 1980s, a time when bank closures were 
common. Interest rates were nearly ten times higher than they are today. Rates 
earned by depositors approached 10 percent, and borrowers were paying upwards 
of 16 to 18 percent. Fierce competition erupted in the banking industry to offer 
rates high enough to attract and keep depositors, and banks that could not balance 
the rates they were paying on their deposits and the rates they were receiving from 
their loans came under severe financial stress. 

The unprecedented high interest rates also reduced the attractiveness of credit, 
leaving banks unable to put their assets to work. With an imbalance growing 
between deposits and loans, many banks began to engage in unfamiliar financial 
practices, including investing in risky business ventures. Well-respected banks 
began to struggle, eroding the public’s confidence in the entire banking industry.

Sprague, along with other government officials and leaders in the banking 
industry, realized decisive action had to be taken to restore public confidence and 
prevent widespread and long-lasting damage to the U.S. economy. Sprague’s task 
at the time was Herculean. It had been fifty years since the government and the 
public had experienced such a large number of bank failures. Exacerbating the 
situation, the savings-and-loan industry was in a free fall. 

A key response was to devise criteria for dealing with failures. Their criteria 
came to be known as the “essentiality doctrine.” The doctrine was first used in 
the bailout of the small Unity Bank of Boston and refined in the bailouts of the 
Bank of the Commonwealth and First Pennsylvania Bank. It was then applied in 
the multi-billion dollar bailout of the Continental Illinois National Bank and Trust 
Company in the early 1980s. Continental’s failure occurred almost overnight, 
triggered by the “lightning-fast removal of large deposits from around the world 
by electronic transfer.” Electronic funds transfer was another of the unprecedented 
causes of bank failures that Sprague had to deal with in the new world of banking 
in the 1970s and 1980s. 

The main part of the book is how the essentiality doctrine was applied in 
the case of each of these four banks, with the especially high-stakes bailout of 
Continental having a section of its own. Thanks to the actions of Sprague and 
others, stability returned to the banking industry, interest rates began a slow 
descent, and have never returned to such high levels.

Sprague’s recounting of the momentous activities taken to prevent further bank 
failures and prevent irreparable damage to the nation’s economy still holds lessons 
for today. Bank failures and economic recessions have continued to occur, but the 
author’s blueprint of quick and decisive action has been applied by those who 
followed him to help mitigate the damage each time.  	¤

Former	chairman	and	board	member	of	the	FDIC,	Sprague	died	in	February	
2004.
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Summary of Site Contents

Bankruptcy headlines and statistics, courts and opinions, meetings and events, bankruptcy 
research center, legislative news, bankruptcy-related organizations, international bankruptcy 
laws and news, online publications and resources, bankruptcy blog exchange.

Resource for worldwide troubled company information. Includes detailed information on 
commercial bankruptcies updated daily. Wide range of search functions. Detailed case-
specific newsletters. Links to ezine, bankruptcy blog, bankruptcy professionals in the news, 
bankruptcy cases in the news, conferences, periodicals, and books.

Hosted by the law firm of Swiggart & Agin. Contains statutes, regulations, courts and cases, 
government resources, products and services for bankruptcy professionals, answers to 
frequently-asked questions, as well as links to other bankruptcy sites and Internet resources.

Links to commercial and personal bankruptcy resources, articles, and statistics.

Bankruptcy and restructuring resource with all-inclusive newsletters, books, conferences, 
webinars, prospectors, and one of the most comprehensive bankruptcy archives online.

Source for Chapter 11 bankruptcy case information. Links to Chapter 11 cases, code, and 
rules. News aggregation service providing links to bankruptcy-related news stories from 
publications around the world. Fee service.

Daily email notification of new Chapter 7 and Chapter 11 case filings, with ability to save 
tailored searches and receive notifications relating to saved search. Also captures case and 
debtor information from the court’s docket sheet and makes that freely available as well.

Provides access to almost 3 million court filings in over 1,800 of the largest Chapter 11 case 
filings. Cases and docket entries are categorized to facilitate precedent research. Fee service. 

Academic source for federal statutes, uniform laws, agency regulations, judicial decisions, 
and rules. Site also covers state statutes, judicial decisions, and appellate decisions; links to 
other Internet bankruptcy resources.

Provides authoritative legal sources, public records, company data, and business information. 
Tax and regulatory publications available online, in print, or on CD. Fee service.

A service of the Administrative Office of the U.S. Courts, PACER allows users to obtain 
case and docket information from U.S. district, bankruptcy, and appellate courts, and from 
a U.S. party/case index. Fee service.

Source of daily news and updates about companies throughout the United States, with 
assets of US$10 million or more, that are reorganizing, restructuring, or showing signs of 
financial strain. Separate editions cover North America, Asia Pacific, Europe, and Latin 
America. Subscription service.

Provides comprehensive menu of official bankruptcy forms, voluntary and involuntary 
petitions, schedules, proof of claim, notices and orders, and forms used in Chapter 7, 9, 11, 
12, 13, and 15 cases. Source of bankruptcy statistics, federal court fees, and bankruptcy 
rules and regulations.

A service of the Department of Justice’s U.S. Trustee Program. Links to each U.S. bankruptcy 
district. Nationwide office locator for U.S. trustees; regional staff directory. Information on 
bankruptcies, trustee’s program, trustee’s role in Chapter 11 cases.

Provides comprehensive legal sources, public records, company data, and business 
information. Commercial bankruptcy publications available online, in print, or on CD. 
Fee service.
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Top Internet Bankruptcy Resources

On-Line Source

American Bankruptcy Institute

Bankrupt.com

Bankruptcy LawTrove

Bankruptcy-Resource.com

Beard Group

BKInformation

BUSINESS-BANKRUPTCIES.
com 

Chapter 11 Dockets

Legal Information Institute

LexisNexis

PACER (Public Access to Court 
Electronic Records)

Troubled Company Reporter

U.S. Courts

U.S. Trustee Program

Westlaw

URL

www.abiworld.org

http://bankrupt.com

www.lawtrove.com/bankruptcy

http://bankruptcy-resource.com/

www.beardgroup.com

www.bkinformation.com

business-bankruptcies.com 

www.chapter11dockets.com

www.law.cornell.edu

www.lexisnexis.com

www.pacer.psc.uscourts.gov

http://bankrupt.com/periodicals/
tcr/tcr.html

www.uscourts.gov/home.aspx

www.usdoj.gov/ust

www.westlaw.com



dedicated to the holistic restructuring 
of the company’s financial and opera-
tional issues,” write the authors, who 
point to the Tribune Co. bankruptcy as 
an example. It concluded at the end of 
2012 after four years.

Yet another explanation for the trend 
toward longer free-fall bankruptcies may 
be the growing complexity of companies’ 
capital structures. Specifically, there has 
been a rise in multiple tiers of debt and 
competing interests within companies’ 
capital structures. That brings more 
stakehold ers to the restructuring process, 
and greater likelihood of contention. “In 
a case with materi ally divergent views of 
the debtor’s value, this com petition can 
further compound the process,” write the 
authors.

Finally,  the authors raised the 
possibility of collective bargaining 
issues driving the trend toward longer 
free-fall bankruptcies. It is difficult 
to renegotiate collective-bargaining 
agreements or modify retiree benefit 
plans in a pre-planned bankruptcy, so 
most cases in which this is needed will 
see the debtor initiate a contested process 

under Sections 1113 and/or 1114 of the 
Bankruptcy Code, explain the authors. 
“While settlements are often ultimately 
reached with respect to such issues, 
they are rarely reached quickly after the 
bankruptcy filing,” write the authors, 
pointing to American Airlines and 
Hostess Brands as examples.

When American Airlines filed in 
November 2011, for example, salaries and 
benefits represented the highly unionized 
company’s largest “controllable cost,” 
according to court filings. American 
Airlines filed a motion to reject certain 
collective-bargaining agreements in 
March 2012, but the bankruptcy court 
didn’t issue a decision until August. 
The entire process of addressing the 
collective-bargain ing agreements lasted 
11 months, until December 2012.

Similarly, Hostess Brands filed a 
motion pursuant to reject collective-
bargaining agreements and modify retiree 
benefits on the first day of its bankruptcy 
in January 2012, but the bankruptcy 
court didn’t authorize the rejection until 
October 2012. Then, the company failed 
to reach consensual agreements on new 
agreements with some unions, resulting 
in strikes. It wasn’t until November 2012 

Long, from page 4 that Hostess sought permission to begin 
implementing a wind-down plan for its 
businesses.

Vandell says bankruptcy professionals 
should care about the study findings 
because they reveal that their assumptions 
are not always correct. The increasing 
incidence of “faster cases” is like an urban 
myth, he says: “One person says cases are 
faster, and then someone else does, too. 
Pretty soon that assumption has become 
a ‘fact,’” he says. 

The lesson to be learned, write the 
authors, is one of expectations. The study 
indicates that their expectations and their 
clients’ expectations regarding the length 
and cost of a bankruptcy might need to be 
modified to reflect another “new normal.” 

Adds Meloro: “I think professionals 
can take away the lesson that value 
can often be derived from front-end 
negotiations before filing a free-fall 
Chapter 11 (where circumstances permit, 
of course). The potential for an extended, 
and longer than expected, stay in a free 
fall Chapter 11 coupled with the inherent 
expense of a Chapter 11 case should drive 
professionals to seek as soft a landing in 
Chapter 11 with as clear of an exit strategy 
as possible.”  ¤
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and prior to it, the court sent out a notice 
to the parties indicating that the court 
wanted the parties to weigh in on the 
propriety of abstention with respect to 
the debtors’ bankruptcy cases here in the 
District of Nevada given the proceedings 
and the temporary restraining order 
and the other matters that had already 
transpired in the United States District 
Court for the District of Massachusetts,” 
noted Judge Landis. “The court is 
mindful that abstention under section 
305 is to be used sparingly and in unusual 
circumstances; I think that is the case 
here.”  

Because he determined that suspension 
of all proceedings was warranted until the 
transfer to Massachusetts was completed, 
Judge Landis did not rule on any of the 
other pending motions. This ruling was 
particularly notable because of statements 
made by TelexFree’s counsel at the outset 
of the May 2 hearing. “If you decide to 
transfer venue, this debtor does not have 
two or three weeks to get to another 
court before it dies on the vine from 
lack of cash,” said Gregory Garman, 

the managing shareholder of Gordon 
Silver’s Las Vegas office at that hearing. 
“Even if you were to transfer venue or 
do something else, I believe that the stay 
motion needs to be heard to make sure 
so that we decide whether the debtor 
will live or die.” Judge Landis, however, 
expressly included the stay motion in the 
matters from which he was abstaining. 
The implications of that decision were not 
immediately clear from the court record 
at the time of this article.

If possible, the situation then became 
even bleaker. On May 9, TelexFree’s 
co-owners, James Merrill and Carlos 
Wanzeler, were charged in a federal 
criminal complaint with conspiracy to 
commit wire fraud. Merrill was arrested 
in Massachusetts, but Wanzeler was 
described by authorities as a fugitive 
and is believed to be in Brazil, where 
he holds dual citizenship. According to 
Jordan Maglich, an attorney at Wiand 
Guerra King, P.L. who also authors 
the Ponzitracker website, extradition 
of Wanzeler may be difficult. “Brazil 
amended its constitution in 1988 to 
prohibit the extradition of Brazilian 
citizens to any country, leaving the 

possibility of extradition available only 
for those with proven involvement in the 
narcotics trade,” says Maglich. “Nearly 
30 years later, Brazil’s official policy 
remains to prohibit the extradition of its 
citizens.”  

Ultimately, the allegations against 
TelexFree and its co-owners are likely 
to have a major impact on its creditors. 
While schedules and statements have 
not yet been filed, it appears that the bulk 
of creditors are likely to be the 700,000 
promoters that the SEC claims were the 
target of the alleged fraud. If TelexFree 
is indeed a pyramid scheme, history 
suggests that creditors are unlikely to 
receive large recoveries on their claims. 
“Ponzi schemes almost always have an 
unhappy ending,” notes Kathy Bazoian 
Phelps, a partner of Diamond McCarthy 
LLP and co-author of The	Ponzi	Book:	
A	Legal	Resource	for	Unraveling	Ponzi	
Schemes. “In a few cases over the years 
– whether a full-fledged Ponzi scheme or 
some other kind of a fraud – I have gotten 
a hundred percent return to victims, but I 
will tell you that the path to getting there 
is hard-fought, it is emotional, and it is 
expensive.”  ¤

TelexFree, from page 4

   



get lots of attention, but the nuts and bolts of regulating are 
terminally dull. So, if you are the Treasury Secretary or a Fed 
governor and can have all that fun with monetary policy and 
other macro-economic stuff, why bother with regulation? 

One event that illustrates the depth of our regulatory mess 
was the trick that the OTS pulled on the Fed with IndyMac in 
July 2008. It turns out that the OTS prepared for IndyMac’s 
closure for weeks ahead of time without telling the Fed, even 
though the Fed was unknowingly lending to IndyMac to support 
it – the Fed actually had a $500 million loan out to IndyMac 
the day the FDIC closed it. At their next meeting on July 24, 
2008, the furious FOMC members bitterly complained about the 
“outrageous” behavior of the OTS, but all they could actually 
do was “hope” that its “unacceptability” was communicated to 
the OTS “at the highest levels.” 

Outrageous?  Unacceptable?  Imagine the litigation if one our 
major banks did to another what the OTS did to the Fed with 
IndyMac. Come to think of it, there is lots of pending litigation 
on just that issue. Perhaps the Fed should start suing the OTS 
and the other regulators in order to get things moving….  ¤
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Gnome de Plume
Our Regulatory Alphabet 
Soup
by	Andy	Rahl

Our financial regulators are doing much more to hold back the 
economy than just enabling the “amend and extend” syndrome. 
The financial crisis so traumatized them with the fear of more 
failures that they are terrified of new lending, investment, and 
risk in general. It’s as if our post-financial crisis regulatory 
system was designed to constrain and ossify the formation of 
business capital and commercial infrastructure.

Believe it or not, we have more than 10 federal and 100 state 
regulators turfing and surfing on our financial system. In no 
particular order at the federal level they include the OCC, OTS, 
FDIC, CFPB, FinCEN, SEC, CFTC, FINRA, FHFA, PBGC, and 
the Fed. On top of that, many states have separate regulators 
for each of banking, insurance and securities – and our major 
banks have examiners from two or even three different regulators 
who audit them every year in addition to financial audits, SEC 
reporting, etc. Phew…!

Growth is not a serious part of the job description of any of 
these regulators except for the FOMC, which is eagerly hoping 
for a pickup in commercial lending, but seems to have no idea 
what our other regulators are doing to impede that. The one thing 
people at the regulatory staff level all understand is that they 
don’t want to be caught with a meltdown on their watch. Imagine 
what happens to the poor staff examiner with green eyeshades 
at one of these agencies who signs off on a portfolio that goes 
bad and capital is impaired. For them, it’s all risk and no reward. 

If this chaotic mess of regulators were to have any leadership 
or policy guidance, it would have to come from either the Fed 
or the Treasury, but don’t count on it. While the Fed does have a 
chief regulator, only his friends have heard of him, and Treasury 
Secretary Lew has been almost invisible. 

Sure, the Fed does stress testing for capital adequacy, but 
there’s no real fun in that. Even now that Citibank and Bank of 
America both have made a public mess of their stress test,  no one 
seems to understand how it happened. That’s because the reasons 
are technical, tedious, and boring. Setting monetary policy may 
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Beard Group, Inc. and Bankruptcy 
Creditors’ Service, Inc. co-publish an 
array of restructuring publications, provide 
bankruptcy webinars, and host the annual 
Distressed Investing Conference in New York 
City. our organizations have more than 50 
years of combined experience in the corporate 
reorganization and troubled company niche. 

Please visit us at http://bankrupt.com.

It’s as if our post-financial crisis regulatory 
system was designed to constrain and  
ossify the formation of business capital 
and commercial infrastructure.

http://bankrupt.com

