
Business as Usual?
Restructuring Pros Surveyed on Prospects in 2012
by Dave Buzzell

The condition of the global and domestic economy notwithstanding, most restructuring 
professionals do not anticipate a major change in business activity in the months ahead, 
although it might not take much for that situation to change.

The pulse of the restructuring community was recently taken in two surveys, one 
by AlixPartners and another by Weil, Gotshal & Manges. When the survey questions 
coincided, the responses were very similar.

To the question by AlixPartners as to whether there will be more corporate bankruptcies in 
2012 than there were in 2011, the replies were roughly split between those who said that they 
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State Preemption
California Weighs in on Municipal Bankruptcies 
by Julie Schaeffer

Recent municipal bankruptcy filings have deepened the debate between states and 
municipalities about the best strategies for addressing a fiscal crisis – and now California 
has weighed in on the role of Chapter 9 in reorganizing municipal debt obligations.

“In enacting Assembly Bill 506, California adopted additional legal hurdles before a 
California municipality may file for Chapter 9 protection,” says Craig A. Barbarosh, a 
partner with Pillsbury Winthrop Shaw Pittman LLP.

Chapter 9, like Chapter 11, provides a mechanism for the restructuring of obligations 
under the protection of the bankruptcy court’s automatic stay. It applies to both general 
municipalities and certain quasi-governmental municipal authorities, which includes 

Expense Reimbursement
How to Get and Keep an Order
by Julie Schaeffer

The U.S. Court of Appeals for the Fifth Circuit has ruled that bidders for a reorganization 
debtor’s assets may have their expenses reimbursed – a decision that will most certainly 
encourage bidding, says Adam C. Rogoff, a partner in the corporate restructuring and 
bankruptcy department at Kramer Levin Naftalis & Frankel LLP.

“The Fifth Circuit recognized that asset value maximization might require more 
flexibility to incentivize bidding,” says Rogoff.

ASARCO, a mining, smelting, and refining company based in Tucson, Arizona, filed 
for Chapter 11 on August 9, 2005, as a result of massive asbestos litigation filed against 
five non-operating subsidiaries. Through the remainder of 2005 through 2008, a number 
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of other ASARCO subsidiaries also filed 
for Chapter 11.

The goal of the filing: channel all 
asbestos-related claims to a trust and 
restructure the company’s balance sheet, 
allowing the company to emerge from 
bankruptcy a more profitable company.

Success, in part, depended on a unique 
plan. In 1999, Grupo Mexico purchased 
ASARCO, and ASARCO transferred 260 
million shares it owned of Southern Peru 
Copper Company (SPCC) to a subsidiary 
of Grupo Mexico. After ASARCO filed 
for Chapter 11, it sued that subsidiary and 
obtained a judgment for actual fraudulent 
transfer, aiding and abetting a breach of 
fiduciary duty, and conspiracy. Not only 
did ASARCO get its 260 million shares 
of SPCC back; it also received a judgment 
of $1.4 billion, which it proposed to sell 
in order to fund its reorganization plan. 

 Thus it came to be that ASARCO 
began soliciting bids for the sale of an 
unusual but valuable asset: a litigant claim 
that consisted of a district court judgment 
against the company’s parent.

In order to generate bidding, ASARCO 
asked the bankruptcy court for permission 
to reimburse certain expenses incurred 
by bidders selected to participate in the 
second phase of the bidding process, 
including additional due diligence costs. 
The bankruptcy court approved the request. 

ASARCO’s corporate parent appealed 
the decision, and when the district court 
affirmed, appealed again to the Fifth 
Circuit in Matter of ASARCO LLC.

The Fifth Circuit was faced with 
two questions. Did the court have 
jurisdiction to hear the appeal – that is, 
was the bankruptcy court order granting 
reimbursement of expenses a final, 
appealable order? And was the business 
judgment rule under Section 363 of the 
Bankruptcy Code the applicable standard?

In regard to jurisdiction, the appellants 
argued that the bankruptcy court’s 
reimbursement order was not final 
because it did not detail the actual rights 
of reimbursement, leaving the final 
determination of reimbursement to the 
future. 

The basis of that claim, says Rogoff, 
was the Second Circuit’s decision in In 
re Integrated Resources Incorporated. 
That decision held that the Second Circuit 
lacked jurisdiction over a bankruptcy 
court order approving a breakup fee 

issuers of special obligation bonds 
serviced by project revenue. It also differs 
from Chapter 11 in a number of other 
ways. For example, it does not include 
heightened standards for the rejection 
of collective bargaining agreements as 
does Chapter 11. “This difference helped 
facilitate the debtor’s rejection of certain 
collective bargaining agreements, over 
strenuous union objection, in the recent 
California Chapter 9 case of City of 
Vallejo,” notes Barbarosh.

The Bankruptcy Code already specifies 
the requirements a municipality must meet 
in order to file for Chapter 9, and they’re 
strict. The debtor must be insolvent, 
it must wish to effect a plan to adjust 
its debts, and it must have previously 
negotiated with creditors who hold at 
least a majority of each class of debt that a 
forthcoming Chapter 9 plan would impair.  
If an agreement cannot be reached, the 
municipality must show that it negotiated 
in good faith (or that negotiations were 
somehow impracticable, for example, 
due to the emergency nature of its fiscal 
crisis). “The only permitted exception is 
if the municipality reasonably believes 
that a creditor will attempt to secure the 
benefit of a transfer that would otherwise 
be avoidable as a preference under the 
Bankruptcy Code,” says Barbarosh.

Several states have added additional 
conditions for Chapter 9 filings by 
their resident municipalities, and now 
California is one of them.

Specifically, California Assembly Bill 
506, which was enacted on October 9, 
2011, requires a municipality that qualifies 
for Chapter 9 under the Bankruptcy Code 
to also be “specifically authorized” by 
California state law to file for Chapter 9. 

To obtain this special authorization, 
a California municipality, before filing 
for Chapter 9 relief, must participate 
in a “neutral evaluation process” that 
mandates discussion by the municipality 
and numerous creditor constituencies 
under the auspices of a neutral third party. 
According to Barbarosh, the neutral 
evaluation process is akin to a procedurally 
complex mandatory mediation. 

First, a “neutral evaluator” is to be 
selected through a mutually agreed 
upon process. The legislation provides 
requirements designed to ensure the 
neutrality and expertise of the evaluator, 
and  details the multi-step selection 

expected to see more in 2012 (56 percent) 
versus those who did not expect to see more 
or who expected to see about the same (13 
and 31 percent, respectively). According 
to Peter Fitzsimmons, President of the 
Americas and Co-Lead of Turnaround & 
Restructuring Services for AlixPartners, 
the findings indicate some anticipation 
that the restructuring business is warming 
up – a consequence of several years of 
a sluggish economy, consumers who 
continue to be reluctant in their spending, 
and lenders with stronger balance sheets 
and, thus, more motivated now to put 
pressure on their borrowers. “We’ve seen, 
just in the last three to four weeks, more 
bankruptcies,” noted Fitzsimmons.  “They 
tend to be more in the middle market, but 
we are seeing more of it.”

That point of view is reflected in the 
Weil survey, which asked respondents 
to choose the phrase that most closely 
reflects their outlook for 2012:  “London 
Bridge is Falling Down,” “Keep Calm 
and Carry On,” “Four More Years…
of Recovery,” “2011 Redux,” “Getting 
Better All The Time,” “Easy Money,” or 
“Grow, Grow, Grow Your Boat.”  The 
prevailing opinion, said Weil restructuring 
partner Adam Strochak, is that 2012 
will be a year of modest recovery, with 
no expectation of a big jump in large 
bankruptcies from the year before.   Large 
bankruptcies, defined as companies with 
assets of $1 billion or more, could be 
counted on two hands in 2011.

The Weil survey produced a majority 
opinion that large bankruptcies would 
number between 1 and 10 in 2012; the 
AlixPartners survey asked a similar 
question and found that 42 percent 
expected more large cap bankruptcies in 
2012, versus 58 percent who did not.  One 
reason for this, says Fitzsimmons, is that 
as long as interest rates remain very low, 
large companies will find a way to procure 
the financing they need.  “Until there is 
a liquidity crisis, either driven as it was 
in 2008 by financial institution failures, 
or some other variable, I expect large 
companies to be able to work through the 
challenges they face.  There will be some 
surprises, but on balance most bankruptcies 
will be in the middle market.”

The sectors expected to struggle the 
most in 2012 are retail and restaurants. 
Asked to name three sectors most likely 
to face distress in 2012, nearly half of the 
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Who’s Who in Syms Corporation and Filene’s Basement LLC
by Francoise C. Arsenault

Research Report

S y m s  C o r p o r a t i o n  ( S y m s ) , 
headquartered in Secaucus, New Jersey, 
was founded in 1959 as an “off-price” 
clothing store chain. In 2009, Syms 
acquired the Filene’s Basement chain of 
stores for $62.4 million in a bankruptcy 
court auction (Filene’s first filed for 
bankruptcy in 1999). As of September 2011, 
Syms and Filene’s Basement collectively 
owned and operated 46 stores in 12 states, 
most in the Northeast, under the “Syms” 
and “Filene’s Basement” names. 

On  November  2 ,  2011 ,  Syms 
Corporation and Filene’s Basement, 
LLC, a wholly owned subsidiary, filed for 
Chapter 11 reorganization in the United 
States Bankruptcy Court for the District 
of Delaware. The CEO attributed the 
bankruptcy filing to increased competition 
from large department stores offering the 
same brands as Syms and Filene’s stores 
at similar discounts; a proliferation of 
private label discount chains; a decline 
in buying opportunities; and the economic 
downturn. In its bankruptcy filing, the 
company listed assets of $236 million and 
liabilities of $94 million.

Going-out-of-business sales at Syms 
and Filene’s Basement stores beginning 
on November 16, 2011, were approved 
by the bankruptcy court. By December 
31, 2011, all of the company’s stores had 
been closed. About 2,500 employees were 
laid off as a result of the closures.

The Debtor
Marcy Syms is the Chief Executive 

Officer of Syms Corporation. Jeff 
Feinberg is the Interim President and 
Chief Operating Officer. Gary Binkoski 
is Interim Chief Financial Officer.

Skadden, Arps, Slate, Meagher & 
Flom LLP is bankruptcy counsel to 
Syms. The team includes Mark S. Chehi 
and Anthony W. Clark, partners in the 
Wilmington office, Jay M. Goffman, Mark 
A. McDermott, Nancy A. Lieberman, and 
David M. Turetsky, partners in the New 
York office, and Morris J. Kramer, of 
counsel in New York.

Young Conaway Stargatt & Taylor, 
LLP is conflicts counsel to Syms. Working 
on the case are David R. Hurst, a partner 

with the firm, and Maris J. Kandestin and 
Ashley E. Markow, associates.

Alvarez & Marsal North America 
LLC is the restructuring advisor. Jeff 
M. Feinberg, a managing director, and 
Gary Binkoski, a senior director, are 
working on the engagement along with 
Dori Konig, a director. 

Rothschild, Inc. is acting as financial 
advisor and investment banker. Jill R. 
Goodman, Steven Lipman, Bernard 
Douton, and Steven H. Tishman, managing 
directors, work on the engagement.

Cushman & Wakefield, Inc. is the 
real estate financial advisor and broker 
to Syms for owned and broker-leased 
property. Michael Rotchford, president 
of Cushman & Wakefield Securities, 
Inc. and executive vice president of 
Cushman & Wakefield, and David 
A. Rosenbloom, executive director at 
Cushman & Wakefield, work on the 
engagement.

Hilco Real Estate, LLC is acting 
as real property lease consultant and 
Hilco Merchant Resources, LLC is 
managing the going-out-of-business sales 
for Syms in a joint venture with Gordon 
Brothers Retail Partners LLC. The 
team is led by Ian S. Fredericks, vice 
president and associate general counsel 
of Hilco Trading LLC and Benjamin 
L. Nortman, executive vice president of 
Hilco Trading LLC.

WeiserMazars LLP is serving as tax 
advisor. Bo-Yee Fung, a partner, leads the 
engagement.

BDO USA LLP is providing Syms 
with accounting and auditing services. 
Brian Eccleston, a partner, directs the 
work. 

Linden Alschuler & Kaplan, Inc. is 
public relations and media advisor. Steven 
Alschuler, a principal with the firm, leads 
the engagement.
The Official Committee of Unsecured 

Creditors
The Committee includes PVH 

Corporation; Vornado Realty Trust; 
Rabina Properties, LLC; Saul Zabar, 
Stanley Zabar and 2220 Broadway, 
LLC, c/o Lori-Zee Corporation; and 

Rosenthal & Rosenthal, Inc.
Hahn & Hessen LLP is counsel to the 

Committee. Mark S. Indelicato, Mark T. 
Power, and Janine M. Cerbone, partners, 
work on the case.

Richards, Layton & Finger P.A. is 
Delaware counsel to the Committee. The 
team includes Paul N. Heath and Michael 
J. Merchant, partners.  

Loughlin Management Partners & 
Company, Inc. is providing financial 
advisory services. The engagement team 
includes Kenneth Simon, a managing 
director, and Daniel O’Brien, a consultant.

Abacus Advisors LLC is real estate 
consultant to the Committee. The work is 
directed by Alan Cohen, chairman.

The Official Committee of Equity 
Security Holders

The Official Committee of Equity 
Security Holders includes Esopus 
Creek Value Series Fund LP-Series 
“L”; Franklin Value Investors Trust, 
Franklin Balance Sheet Investment 
Fund; DS Fund I, LLC; Marcato 
Capital Management, LLC; and Kahn 
Brothers Group, Inc. 

Morris, Nichols, Arsht & Tunnell 
LLP is counsel to the Committee. Robert 
J. Dehney and Gregory W. Werkheiser, 
partners with the firm, work on the case.

Munger, Tolles & Olsen LLP is 
co-counsel to the Committee. The team 
includes Thomas B. Walper and Seth 
Goldman, partners.  

Houlihan Lokey Capital, Inc. is 
financial advisor and investment banker 
to the Committee. Saul E. Burian, a 
managing director, leads the engagement.

PricewaterhouseCoopers LLP is 
providing financial advisory services to 
the Committee. Perry M. Mandarino, a 
partner, directs the work.

Retail Consulting Services, Inc. is the 
real estate consultant. The team is led by 
Ivan L. Friedman, President and CEO.

The Trustee
The U.S. trustee is Roberta A. 

DeAngelis.
The Judge

The judge is the Honorable Kevin J. 
Carey.  ¤
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National Association of Bankruptcy 
Trustees
2012 Spring Seminar
March 30-31, 2012
The Venetian/Palazzo
Las Vegas, NV
Contact: www.nabt.com

Turnaround Management 
Association
TMA 2012 Spring Conference
April 3-5, 2012
Grand Hyatt Atlanta
Atlanta, GA
Contact: www.turnaround.org

American Bankruptcy Institute 
30th Annual Spring Meeting
April 19–22, 2012
Gaylord Resort & Conference Center
National Harbor, MD 
Contact: www.abiworld.org

American Bankruptcy Institute 
14th  Annual  New York Ci ty 
Bankruptcy Conference
May 9, 2012
Marriott Marquis New York
New York, NY
Contact: www.abiworld.org

International Association of  
Restructuring, Insolvency & 
Bankruptcy Professionals
Annual Americas Conference
May 20-22, 2012
Turnberry Isle Hotel & Resort 
Miami, FL 
Contact: www.insol.org

Association of Insolvency & 
Restructuring Advisors
28th Annual Bankruptcy & 
Restructuring Conference
June 6-9, 2012
Grand Hyatt San Francisco
San Francisco, CA
Contact: www.aira.org

Beard Group 
19th Annual Conference on  
Distressed Investing
November 26, 2012
The Helmsley Park Lane Hotel
New York, NY
Contact: (240) 629-3300

Calendar
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respondents to the AlixPartners’ survey chose 
retailers and 41 percent selected restaurants. 
These same sectors were one and two on the 
list last year, but Fitzsimmons noted that the 
sentiment was even stronger this year. These 
findings support the view that the consumer 
is still facing pressure. While spending was 
up during the 2011 holiday season, it was not 
a profitable season for retailers. Thus, retail 
and restaurants are even more vulnerable 
today.

These observations closely correlate 
to the results reported in the Weil survey, 
where nearly 35 percent selected retail as 
the sector most likely to experience distress 
(topping a list of nineteen sectors), and 
more than a quarter identified restaurants. 

According to Strochak, his sense is that the 
U.S. has been tremendously over-retailed 
for some time and that some consolidation 
and shakeout in the sector is inevitable.

Restructuring professionals were 
of a positive frame of mind regarding 
distressed investing opportunities in 2012. 
Fitzsimmons said this is due, in part, to the 
fact that there is nowhere to go but up. “It 
will be an improvement because 2011 was 
very limited in attractive opportunities. 
Last year, tens of billions of dollars were 
chasing investments in troubled companies. 
The people we were working with were 
just shaking their heads and saying there is 
nothing available and what is out there is too 
highly priced.  Relative to that, there will be 
more opportunities this year.” ¤

 

State, from page 2

process that will be followed if an agreement 
cannot be reached.

Next, the mediation begins. “To 
commence the process, the debtor is 
required to give 10 business days’ notice to 
all creditors with non-contingent claims of 
at least $5 million (or claims that comprise 
more than five percent of the municipality’s 
total debt),” says Barbarosh. “Notice must 
also be given to indenture trustees, unions 

that have standing under their collective 
bargaining agreement to initiate contract 
or debt restructuring negotiations with 
the municipality, committees of creditors 
and retirees, pension funds, and other 
enumerated parties.”

That, Barbarosh notes, differs from 
the Bankruptcy Code, which simply 
requires that the municipality negotiate with 
creditors holding a majority of each class 
of debt that a forthcoming Chapter 9 plan 

whose amount was subject to future, 
contingent events.  

In regard to ASARCO, however, the 
Fifth Circuit rejected that argument, 
reasoning that “the Fifth Circuit and 
Second Circuit utilize different standards 
regarding bankruptcy appeals,” says 
Rogoff. “The Second Circuit applies a 
more rigid rule, while the Fifth Circuit is 
more flexible considering orders when they 
are ‘a final determination of the rights of 
the parties to secure the relief they seek, 
or a final disposition of a discrete dispute 
within the larger bankruptcy case.’”

That thinking led the Fifth Circuit to rule 
that the reimbursement order in ASARCO 
was indeed a final, appealable order under 
28 U.S.C. Section 158(a), which requires 
finality of decisions, judgments, orders, or 
decrees in order for a district court or court 
of appeals to have jurisdiction.  

The Fifth Circuit next addressed whether 
the business judgment rule under Section 
363 of the Bankruptcy Code was the 
applicable standard.

The appellants, says Rogoff, argued 
that the business judgment rule was 
inappropriate for reimbursing expenses 
incurred by third parties in conducting due 
diligence during a sale process, and Section 
503(b), which applies a stricter standard 
under which post-petition administrative 
expenses are paid only when they benefit 
the estate, should be used.

They relied upon two Third Circuit 
decisions: In re Reliant Energy Channelview 
LP and In re O’Brien Environmental Energy. 
“In both decisions, the Third Circuit rejected 
breakup fees for unsuccessful stalking-horse 
bidders because the fees were not ‘actual, 
necessary costs and expenses of preserving 
the estate,’” says Rogoff.

After considering the issue, the Fifth 
Circuit determined that the facts on those 
cases differed from the facts in ASARCO, 
where a debtor was requesting the authority 
to reimburse expense fees for second-round 
qualified bidders in a multi-stage auction 
for a very unique and very valuable, but 
potentially worthless, asset.
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Restructuring Departments of European Accounting Firms
 

Firm

BDO – London 
55 Baker Street
London W1U 7EU
www.bdo.uk.com

Deloitte Reorganisation 
Services 
Athene Place 
66 Shoe Lane
London EC4A 3BQ
www.deloitte.com

Ernst & Young
1 More London Place
London SE1 2AF
www.ey.com/uk

Grant Thornton UK
30 Finsbury Square
London EC2P 2YU
www.grantthornton.co.uk

KPMG
8 Salisbury Square
London EC4Y 8BB
www.kpmg.com

Moore Stephens
150 Aldersgate Street
London EC1A 4AB
www.moorestephens.co.uk

PricewaterhouseCoopers 
Business Recovery Services 
7 More London 
Riverside 
London SE1 2RT 
www.pwc.co.uk 

Zolfo Cooper 
London
+44 (0) 20 7332 5000 
www.zolfocooper.eu  

Senior Professionals Representative Clients/Industries

Banks and financial institutions, bondholders, law 
firms, debtors.

Banks and financial institutions, corporates, 
lawyers, government and public sector, private 
equity and investors, bondholders, trustees.

Corporates, banking, financial sectors, private 
equity, bondholders, pension interests. Sectors 
include automotive, retail, real estate, shipping, 
healthcare, hotels and leisure, financial services, 
media, telecoms.

Banks and financial institutions, bondholders, 
corporates, hedge funds, private equity houses.

Lenders, law firms, private equity, hedge funds, 
corporates.

Banks and financial institutions, bondholders, law 
firms, debtors, private equity.

Debtors, banks and financial institutions, private 
equity, bondholders, government and public sector, 
working capital, chief restructuring officers.

Corporates, clearing banks, investment banks, 
private equity, hedge funds, asset based lenders, 
law firms, pensions trustees, government and 
public sector.

Shay Bannon
Malcolm Cohen
Richard Farr
David Gilbert

Mike Prangley
Sarah Rayment
Mark Shaw

Gerry Loftus
Bill Dawson

Stephen Knight
Neville Kahn

Alan Bloom
Keith McGregor
David Hargrave
Alan Hudson

Guillaume Cornu
Matthias Beck
Luca Annibaletti
Dolf Bruins Slot

Mark Byers 
Richard Joyce
Lushani 
Kodituwakku 

Adrian Richards
Daniel Smith

Richard Fleming 

Phillip Sykes
Jeremy Willmont

David Rolph

Barry Ross 
Heather Swanston
Tony Lomas
Steve Russell
Ian Anderson

Glen Babcock
Robert Smid
Peter Spratt
Richard Boys-Stones

Alastair Beveridge
Simon Appell
Simon Freakley
Paul Hemming

Gary Squires
Peter Saville
Simon Longfield
Anne-Marie Laing



This book may be ordered by calling 888-563-4573 or by visiting www.beardbooks.com. This 
book and other Beard books are also now available in digital format at a discounted price from 

Google Books at books.google.com.
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Entrepreneurship: Back to Basics
Author: Gordon B. Baty and Michael S. Blake
Publisher: Beard Books
Softcover: 288 pages
List Price: $34.95

Entrepreneurs have to wear many hats – CEO, CFO, marketing manager, copywriter, 
bookkeeper, secretary, and, on some occasions, delivery boy.  Baty and Blake cover all of 
these. In one section, they divide the many different positions and tasks the entrepreneur 
has to fulfill, especially in the early stages of a business, into the general categories of 
entrepreneurs and custodians. “Entrepreneurial tasks involve the setting up, planning, 
and motivational activities of the firm.” This uniquely entrepreneurial activity includes 
such business matters as initiating market research, setting budgets,and finding the right 
banker. Custodial tasks, on the other hand, include tracking budget expenditures, buying 
materials and supplies, supervising production or services, and the like.

“As a rule, entrepreneurial tasks are much less delegable than are custodial tasks.” 
The authors make this fundamental distinction so that the entrepreneur will understand 
the different work necessary during the start-up or early phases of a business, and not 
become so absorbed by custodial tasks that the business loses that initial spark. If the 
reader derives nothing else from this book than this important fundamental distinction 
between entrepreneurial and custodial tasks, Baty and Blake’s book will have proved 
valuable.  The distinction is useful in organizing the entrepreneur’s frame of mind, 
planning, leadership, and management.

But the authors offer much more than this. Both are steeped in entrepreneurial 
enterprises.  Baty has been involved in founding, running, and financing entrepreneurial 
businesses, including three high-tech firms, and has taught entrepreneurship at MIT and 
Northeastern University.  Blake has worked with budding entrepreneurs in Russia, and 
has other international experience in the field.  Their treatment of every conceivable topic 
of interest to the entrepreneur is imbued with the right amount of overview, concrete 
information, tips, and intangible considerations such as having the right attitude, even 
for routine but necessary tasks, or establishing quality personal relationships with key 
players, such as employees, bankers, and lawyers.

The authors’ understanding of the entrepreneurial frame of mind comes through in 
their approach to each topic.  While recognizing that entrepreneurs vary from doctors, 
lawyers, and others who may work alone to inventors and engineers who may build 
large companies from their ideas, Baty and Blake recognize that what ties them all 
together is a desire for independence, control of their own destiny, and a good income. 
The authors understand, too, the enthusiasm of the entrepreneur for his work, and the 
commitment and hopes entailed in entrepreneurship.  This understanding informs the 
subjects of the book. But the authors also understand the limitations of the nature of 
the entrepreneur, and they deal with these at appropriate points. The very qualities 
contributing to an entrepreneur’s creation of a successful business usually work 
against him when it comes to day-to-day management and the routine of sustaining 
an established business. Thus, the authors also cover how entrepreneurs can optimally 
leave their businesses if and when it becomes necessary.   ¤

Gordon Baty is founder and retired partner at Zero Stage Capital and a board 
member of Navigator Technology Ventures.  Michael Blake is a senior consultant for 
Jaako Poyry Management Consulting.

In other words, says Rogoff, “the 
reimbursement order would pay expenses 
regardless of a bidder’s success; the 
reimbursement would serve to enhance, 
rather than chill, bidding; and the 
reimbursement order was entered prior to 
those bidders incurring their expenses.”

As a result, the Fifth Circuit ruled 
that the business judgment rule was the 
applicable standard in ASARCO. “In 
the court’s view, the debtor provided 
a compelling and sound business 
justification for the reimbursement 
authority,” says Michael L. Cook, a 
partner in the New York office of Schulte 
Roth & Zabel LLP

Asset sales are, of course, a significant 
component of many Chapter 11 cases, 
and they are often accompanied by 
expense reimbursements and breakup 
fees for stalking-horse bidders. 

According to Rogoff, instances even 
arise when potential non-stalking-horse 
bidders will only agree to proceed with 
due diligence and bidding if they are 
reimbursed their expenses. 

As a result, the Fifth Circuit’s ruling 
regarding ASARCO was significant. 
While this particular case applies to a 
potentially complicated asset – a litigation 
claim – it has broader applications. “The 
flexibility to incentivize participants in a 
multi-stage auction to perform additional 
due diligence regarding an asset that is 
difficult to value is important,” Rogoff 
notes.

Cook observes that the requested fees 
in the ASARCO decision were based on 
actual due diligence expenses. “They 
were not merely the typical break-up 
fee paid by a seller to a prospective 
purchaser in the event that a contemplated 
transaction is not consummated,” he says.

Lawrence V. Gelber, a partner at 
Kramer Levin Naftalis & Frankel, also 
notes that prior court authorization for 
the expense reimbursement was essential 
to the result in ASARCO – something 
of which bankruptcy professional 
should be aware. “With the proper 
showing – reasonableness, arm’s length 
negotiations, and tangible benefit to the 
estate – a court is more likely to pre-
approve expense reimbursement if it 
learns of the fees at the earliest stage of 
the process,” he says. “For the prospective 
acquirer, early court review also provides 
the certainty of reimbursement before 
incurring substantial expenses.”   ¤
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People to Watch – 2012 
Business Professionals Making Their Mark 

 
Name

Brian Cejka

Nathan J. 
Cook 

Russell Downs

Michael A. 
Fixler

Michael Grau

Howard Gross

James R. 
Porter

Sarah E. Pugh

Hugh Sawyer

Christopher K. 
Wu

Firm

Alvarez & Marsal 
New York, NY / Dallas, TX 
bcejka@alvarezandmarsal.com

AlixPartners 
Los Angeles, CA
ncook@alixpartners.com

PricewaterhouseCoopers 
International (PwC)
London, United Kingdom
russell.downs@uk.pwc.com

Variant Capital Advisors
(Investment Banking affiliate 
of Conway MacKenzie)
Chicago, IL
MFixler@Variant-Capital.com

Focus Management Group
Tampa, FL
m.grau@focusmg.com

Richter Consulting
Chicago, IL
hgross@richterconsulting.com

Grant Thornton
Charlotte, NC
Jim.Porter@us.gt.com

NHB Advisors, Inc.
Wilmington, DE
sarah.pugh@nhbteam.com

Huron Consulting Group
Atlanta, GA
hsawyer@
huronconsultinggroup.com

Carl Marks Advisory Group 
New York, NY
cwu@carlmarks.com

Outstanding Achievements

CRO of Coach America, a leading charter and contract bus operator. Interim CEO and CRO 
of Palm Harbor Homes, ultimately improving unsecured creditor recoveries from low single 
digit percentages to over 25%. CRO of leading national flooring company, improving EBITDA 
from break even to over $35 million in first year of plan. 

Interim CFO of Innkeepers USA Trust, a REIT that owned 73 hotels, with $1.4 billion of debt.  
Helped company successfully complete the sale of its hotels for approximately $1.2 billion. 
Interim CFO of Hilex Poly Co., the world’s largest plastic bag company with $600 million 
of annual revenues, leading the company through a pre-packaged Chapter 11 restructuring. 

Leading figure in international restructuring, named one of joint administrators of Lehman 
Brothers International (Europe), principal trading company and broker-dealer in Europe within 
the Lehman group of companies. Overseeing the administration of LBIE’s multi-billion dollar 
estate, as well as significant litigation in the U.S. courts concerning LBIE’s rights and claims. 

Representing RWJ Enterprises and its affiliates, owner/operator of 10 gas stations in Illinois, in its 
reorganization. Other representations include Gas City in Section 363 sale; DavCo Restaurants, 
the largest single franchisee of Wendy’s restaurants, in refinancing and restructuring of senior 
debt. Also involved in Delphi, Valley Industries, and Greektown Holdings restructurings.

Interim financial officer to $100 million textile manufacturer; FA to debtor, $350 million bulk 
transport carrier; FA to debtor, $65 million retail chain of hardware stores; FA to lender, $15 
million distressed debt investment firm; FA to debtor, $12 million electronic test equipment 
leasing company; FA advisor to debtor, $40 million manufacturer of investment castings.

Advisor to apparel retailer ($300M revenue), initiatives saved business and returned it to 
profitability. FA to large bank syndicate with $250M of term loans to aviation operator with 
liquidity issues and unprofitable subsidiaries. Advisor to senior secured lenders to $1B retailer. 
FA in respect of senior secured loans to leading entertainment equipment service provider.

Responsible for Saint Vincent Catholic Medical Centers bankruptcy estate’s treasury function, 
overseeing approx. $300 million and $440 million in cash flow in 2010 and 2011, respectively. 
Responsible for negotiating DIP financing and producing in excess of $10 million from property 
auctions and real estate transactions. Transaction received two M&A Advisor awards.

Advised creditors’ committee in Frank Parsons case, resolving nearly $8 million in avoidance 
actions without litigation and potential 50-60% recovery to unsecured creditors. Leadership in 
PPI Holdings resulted in approval of liquidation plan in administratively insolvent case. Led 
teams advising trustees of nearly 20 trust engagements representing over $500 million in claims. 

As interim chief executive officer of a national trucking and logistics company, successfully 
navigated serious industry specific and macroeconomic stresses to complete a holistic 
operational turnaround that generated results that provide liquidity sufficient to position it 
for long-term success and sustained growth.

FA to DirectBuy Holdings restructuring; IB to Otter Tail Ag Resources in 363 asset sale; FA 
to Northern Berkshire Hospital reorg.; IB to Midland Loan Services, special servicer for $825 
mm mortgage notes in Innkeepers Trust USA reorganization; FA to the PJ Finance UCC; FA 
to mezzanine lenders of MSR Resort Golf Course; FA to secured lenders of Clean Burn Fuels.
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would impair.  
According to the legislation, the entire 

process may not last for more than 60 
days after the evaluator is selected, unless 
either the municipality or a majority of 
participating interested parties agree to 
extend it, and even then it can only be 
extended for an additional 30 days. 

As for costs, Barbarosh notes that the 
bill specifies that the municipality pay 
50 percent of the costs of the evaluation 
(including the fees of the evaluator), with 
the creditors paying the balance, unless 
otherwise agreed. “It is unclear how this 
will work in practice and whether or not all 
participating interested parties would have 
to agree to pay their share of the cost before 
participating in the process,” he says.

There is one exception to the neutral-
evaluation process: If a municipality 
declares a fiscal emergency, it may file 
for Chapter 9 immediately. In doing so, 
however, the municipality must also adopt 
a resolution by a majority vote of its 
governing board at a public hearing. That 
resolution must state that the municipality 
will be unable to pay its obligations 
within the next 60 days, and that  financial 
condition will jeopardize the health, safety, 
or well-being of residents unless Chapter 
9 is filed.

This legislation, says Barbarosh, may be 
best understood as a lobbying victory for 
those who were dissatisfied with the City 
of Vallejo’s Chapter 9 proceedings, such 
as unions. “The Bankruptcy Code does 
not require that a municipality necessarily 
negotiate with its employees or their 
union representatives prior to filing under 
Chapter 9,” he says. “Under California’s 
new law, unions are expressly required 
to be offered a seat at the table during the 

neutral evaluation process.”
In some sense, California Assembly Bill 

506 isn’t much of a surprise. “All of us 
who follow this knew, as the completion 
of the Vallejo Chapter 9 came near, that a 
bill like 506 was going to pass,” says Bill 
Brandt, President and CEO of Development 
Specialists, Inc.

 That, says Brandt, is because 26 other 
states have similarly strict – if not more 
strict – requirements a municipality must 
meet before filing for Chapter 9. 

 “The ability to file for Chapter 9 varies 
greatly by state,” he says. “The older, eastern 
states have more centralized controls that 
make it much more difficult to file.  I always 
surmise that this is so because these older 
states have had periods of tough times for 
some of their governments in the past, where 
the newer states in the west have often had 
more uninterrupted growth.  As a result, the 
older, more industrialized states have some 
experience with the fact that there appears 
to be a contagion effect on the bond rating 
agencies’ outlook on even the healthier 
municipalities in their states when the weaker 
governmental entities flirt with default.”   

According to Brandt, Vallejo changed the 
perspective of some of the political leaders 
in California. “As a bankruptcy professional, 
you’d have to say that Vallejo was a 
successful Chapter 9, in that the municipality 
got in, got out, and largely accomplished 
what it intended. But if you step back and 
look at the broader picture, from a public 
policy perspective most observers agree 
that the situation was a meltdown. The after 
effects have left the bond rating agencies 
skittish about the way the entire state is 
managed and Vallejo, itself, is having a hard 
time attracting new commercial endeavors.”

 Brandt thinks California was worried 
that it would see more of the same in 
the future, and for that reason decided to 

move toward the model of New 
York, Pennsylvania, and Illinois, 
and somewhat restrict its present 
unfettered access to Chapter 9. 
“While they didn’t go as far as some 
other states in placing obstacles in 
the way of a Chapter 9 filing, they 
did certainly place a new round of 
restrictions on such access to the 
bankruptcy court,” he says.

According to Barbarosh, the 
detailed negotiation requirements 
a municipality must now satisfy in 
order to file for Chapter 9 may prove 
unworkable for many municipalities. 

“California’s new law will also 
likely increase the uncertainty 
and already high transaction costs 
associated with a municipality’s 
relief of last resort,” he says.

Barbarosh also notes that given the 
additional expense and complication 
of the neutral evaluation process, 
municipalities may seek to implement 
the ‘fiscal emergency’ exception 
instead.

Even this,  however,  is not 
problem free. “In the first place, 
the emergency exception does not 
relieve the municipality of the pre-
petition negotiation requirements 
provided for in the Bankruptcy 
Code,” says Barbarosh. “In addition, 
the public resolution requirement set 
forth in the exception may increase 
disruptions prior to filing.”

Whatever the difficulties presented 
by the bill, Brandt thinks it’s for the 
best. “It was probably time,” he says. 
“Some adult supervision of some of 
these municipalities was in order – 
perhaps not as strict a supervision 
regime as many other states are 
comfortable living with, but some 
type of supervision nonetheless.  I 
often think that you might want to 
check with your parents before you 
attempt to burn down the house, and 
that doesn’t seem an unreasonable 
measure of supervision, especially 
where such a fire can endanger other 
houses on the block.” ¤


