
Pumped Up Transaction
Gas City Deal Accomplished with Innovative Auction
by Dave Buzzell

With gas prices averaging close to four dollars at the pump, it is natural to assume 
that a fail-safe business is one comprised of 40 gas stations/convenience stores and 11 
truck stops on Interstate highways selling more than 120 million gallons of gasoline and 
diesel fuel annually.

Such was not the case, however, with Gas City, Ltd. The recent economic downturn, 
which caused a drop in fuel sales and underlying real estate values, left the company with 
an over-leveraged balance sheet and insufficient cash flow to service its own debt, as 
well as debt incurred by the owner’s involvement in some ill-advised business ventures.

Gas City had stations throughout Arizona, Florida, Illinois, and Indiana. The stations 

continued on page 2

May 2012

Latest Reports:
• New Judges May Change 
Direction of Northern District 
of Illinois Bankruptcy Court

• Innovative Auction  
Maximizes Gas City’s Value  

• Bankruptcy Court Asserts 
Jurisdiction Over Offshore 
Securities

Research Report:
 Who’s Who in Dynegy 
Holdings, LLC

Special Report:
 Major Trade Claim  
Purchasers

Worth Reading:
 Why Companies Fail: 
Strategies for Detecting, 
Avoiding, and Profiting from 
Bankruptcy 

Special Report:
 Top Internet Bankruptcy 
Resources

VoluMe 26, NuMber 5

Inside turnarounds
workouts

News for People Tracking Distressed businesses

continued on page 2

continued on page 2

CDO Override
U.S Courts Have Authority Over Offshore Securities 
by Julie Schaeffer

A bankruptcy court has the authority to override express contractual provisions setting 
out intercreditor rights and also assume jurisdiction over an offshore collateralized debt 
obligation (CDO), according to a recent ruling. 

“In declining to dismiss a CDO issuer’s involuntary Chapter 11 case, a New Jersey 
bankruptcy court found that it had jurisdiction over an offshore CDO and held that it 
had authority to override express contractual provisions setting out intercreditor rights,” 
says Gary Svirsky, a partner at O’Melveny & Myers LLP.

This decision, Svirsky says, is “novel and questionable” because it could encourage 
senior noteholders to force offshore CDOs or other special purpose entities into 

Illinois: The New Delaware?
Northern District of Illinois Appoints Three New Judges
by Julie Schaeffer

The appointment of three new judges to the U.S. Bankruptcy Court for the Northern 
District of Illinois may suggest that the Northern District is making an effort to better 
compete with New York and Delaware, according to sources in the industry.

“Whether it’s a conscious shift or a less-than-conscious shift, there’s no question that 
it’s a change,” says Brian Shaw, a bankruptcy attorney with Shaw Gussis Fishman Glantz 
Wolfson & Towbin LLC in Chicago.

The three new judges are the first new members of the court in nine years. They are 
Donald R. Cassling, who took the bench in January; Janet S. Baer, who took the bench 
in March; and Timothy A. Barnes, who took the bench in May.
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Shaw says the appointments may 
mark a shift in the philosophy for the 
U.S. Bankruptcy Court for the Northern 
District. In the past, attorneys with no 
bankruptcy law experience have, at 
times, been appointed as judges. It’s a 
widely accepted practice. Judges serve 
for 14-year periods, so it’s assumed that 
they can learn the Bankruptcy Code and 
how it’s applied. Now, however, that’s 
changed. “In the last 15 years, there has 
been only one appointee with extensive 
commercial bankruptcy experience,” says 
Shaw. “Now you have three. It would be 
naive to say that’s just a coincidence.”

In addition, judges with no bankruptcy 
experience may have a tendency to apply 
the Bankruptcy Code very literally, as the 
Kmart Corporation decision on critical 
vendors illustrates. Companies in Chapter 
11 often seek authority to pay claims 
owed to critical vendors on the grounds 
that unless such motions are granted, the 
vendors will cease supplying goods and 
services and jeopardize the company’s 
ability to reorganize. While the practice 
of paying critical vendors has grown 
somewhat routine in recent years, there 
is no explicit authority for such payments 
in the Bankruptcy Code. 

In the Kmart bankruptcy, the Seventh 
Circuit Court of Appeals overturned 
Kmart’s use of the critical vendor process. 
In doing so, it made it much more difficult 
for debtors in Northern Illinois to make 
critical vendor payments. “The Seventh 
Circuit’s decision created a hurdle of 
proof that doesn’t exist in other favored 
districts, such as Delaware and New 
York,” says Patrick Jones, a bankruptcy 
attorney with Greensfelder, Hemker & 
Gale in Chicago.

“It gave the impression to potential 
debtors and debtor’s attorneys that 
Northern Illinois is not a friendly forum for 
debtors. Since then, Chicago has suffered a 
drought of significant Chapter 11 filings.”

All that may be changing, however. In 
its recent appointments, says Jones, the 
bench emphasized more of a practical 
business approach to decision-making. 
“All three new judges are former 
bankruptcy practitioners at large firms 
that have extensive experience working 
on mega-cases,” he says.

Cassling, for example, worked at 
Sidley Austin from 1977 to 1981, Jenner 
& Block from 1982 to 2007, and Quarles 

involuntary bankruptcy in the United 
States despite express indenture terms 
about collateral disposition.

Cayman Islands-based Zais Investment 
Grade Limited, formed in 2005 and 
managed by Zais Group, LLC, was a 
CDO that issued notes secured by the 
debt of other CDOs (also known as a 
CDO squared). The CDO issued $365.5 
million of senior secured notes (with the 
senior tranche A-1, followed by A-2) and 
listed them on the Irish Stock Exchange. 
The CDO also issued approximately 
$40 million of unsecured notes that were 
junior to the secured notes.

In October 2009, after the CDO 
defaulted on a covenant in its indenture, 
secured note holders accelerated the 
notes, which triggered an indenture 
provision prohibiting the trustee, Bank 
of New York Mellon Trust Company, 
from disposing of any assets without 
the consent of at least 66.66 percent of 
secured note holders. In accordance with 
the provisions of the indenture, however, 
the trustee collected amounts due under 
the loans securing the secured notes and 
distributed those amounts to reduce the 
principal balances of the A-1 notes.

Shortly after default, on April 1, 2011, 
four funds managed by Anchorage Capital 
Group, LLC (which had purchased A-1 
notes) filed an involuntary bankruptcy 
petition against the CDO, alleging that 
the collateral could yield a better return 
if it were managed or liquidated in an 
orderly fashion rather than left to run off 
by collecting amounts due under the loans 
securing the secured notes. The CDO did 
not respond to this petition, and on April 
26, 2011, the court entered an order for 
relief by default.

 Anchorage then filed a plan of 
reorganization that called for transfer of the 
securities to Anchorage for management 
and liquidation, with all proceeds going 
to the holders of the A-1 notes.

In response, an entity that purchased 
A-2 notes after default, Hildene Capital 
Management and Hildene Opportunities 
Master Fund, moved for abstention or 
dismissal. 

With regard to abstention, Hildene 
argued that the interests of creditors would 
be better served if the bankruptcy court 
would abstain from exercising jurisdiction 
and dismiss the case.

With regard to dismissal, Hildene 

were operated by the company, but the real 
estate was held in a separate entity for tax 
purposes. The owner had a revocable trust 
that not only owned all the real estate for 
the gas stations, but also owned stock in 
Gas City and stock and real estate in six 
other enterprises. Consequently, when Gas 
City filed for bankruptcy, the owner’s web 
of business enterprises led to a bankruptcy 
filing for the trust also. 

Gas City was financed by a multitude 
of lenders. One of the major ones was 
Bank of America, which provided 
the company’s working capital, with 
receivables and inventory as collateral. 
Sixteen lenders, including Bank of 
America, held individual mortgages on 
each gas station. 

When Gas City foundered, Conway 
MacKenzie was brought in to serve as 
the company’s CRO. Conway MacKenzie 
had two objectives:  1) keep the business 
going in a very challenging economy 
until 2) all the stations could be sold in a 
way that maximized asset value. Jeffrey 
Zappone took control of the company’s 
operations, and Michael Fixler was placed 
in charge of asset sales. Gas City’s team 
also included Development Specialists, 
Inc. (DSI), led by Fred Caruso, as 
financial advisor for the real estate trust, 
Mark Thomas of Proskauer Rose, as the 
debtor’s counsel, and Daniel Zazove of 
Perkins Coie as counsel for the trust. 

“It was an incredibly complex situation, 
with a lot of herding of cats,” Fixler 
recalls. “There were sixteen different 
lenders with separate pools of collateral. 
Lender meetings were held in the largest 
conference room we could find. Thirty to 
forty people attended – the lenders and 
their lawyers, and all the advisers to the 
company.”

Under mounting financial pressure and 
unable to meet current debt obligations, a 
bankruptcy filing followed by a Section 
363 sale was decided upon as the best 
course of action. Conway MacKenzie 
secured stalking horse bids totaling 
approximately $100 million that covered 
all of the stations, but retained the option 
to separately auction each station. The 
stalking horse bidders knew they were 
competing against individual bids, and a 
bid protection was put in place that, in the 
event that stalking horse bidders lost more 
than 12 stations to individual bidders, a $3 
million break up fee was levied. 

continued on page 4
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Who’s Who in Dynegy Holdings, LLC
by Francoise C. Arsenault

Research Report

The primary business of Dynegy 
Holdings, LLC (Dynegy) and its subsidiaries 
is the production and sale of electric energy, 
capacity, and ancillary services from a 
fleet of 10 operating power plants in 6 
states. Dynegy, which is headquartered 
in Houston, Texas, conducts substantially 
all of its business operations through its 
subsidiaries. Dynegy Holdings is a direct 
subsidiary of Dynegy, Inc. 

According to company officials, Dynegy 
has faced declining revenues caused by 
sustained low power prices over the past 
2 years, an over-leveraged balance sheet, 
and economically unfavorable leases. The 
company’s annual consolidated revenue 
peaked in the year ending December 31, 
2008, at $3.3 billion, and to $2.3 billion 
in 2010. Since August 2010, there have 
been three offers from an affiliate of The 
Blackstone Group to acquire Dynegy, all 
of which were voted down by shareholders.

On November 7, 2011, Dynegy 
Holdings, LLC and four subsidiaries 
filed for Chapter 11 reorganization in the 
United States Bankruptcy Court for the 
Southern District of New York. With the 
filing, Dynegy officials announced that the 
company had reached an agreement with a 
group of investors holding more than $1.4 
billion of senior notes for a consensual 
restructuring of more than $4 billion of 
obligations owed by Dynegy Holdings. In 
its amended Chapter 11 petition, the 
company listed assets of $7.561 billion 
and liabilities of $6.738 billion, as of 
September 30, 2011. 

After the filing, U.S. Bank National 
Association, the Official Committee of 
Unsecured Creditors, and other parties 
requested the appointment of an examiner 
to investigate the conduct of Dynegy 
Holdings LLC, certain of its affiliates and 
directors, and certain significant equity 
holders of Dynegy Inc., with a focus on the 
role of those parties in prepetition actions 
that resulted in the transfer of hundreds of 
millions of dollars in assets from Dynegy 
Holdings’ creditors to the parent company 
for the benefit of ultimate equity holders. 
On December 29, the bankruptcy judge 
ordered the appointment of an examiner 

to conduct an investigation and complete 
a written report. The examiner was 
appointed by the U.S. trustee on January 
11, 2012. 

On March 7, Dynegy filed an amended 
plan of reorganization and disclosure 
statement. At a hearing on the plan and 
disclosure statement, the judge ordered the 
examiner to work with the company and 
its creditors on a restructuring plan. The 
judge’s decision came after the examiner 
released the report on his investigation, 
which found the sale of Dynegy Holdings’ 
coal-powered plant assets to Dynegy Inc. 
to be a fraudulent transfer. On April 4, 
the company and its creditors announced 
that an agreement had been reached. The 
agreement, which must still be approved 
by the bankruptcy judge, provides that 
unsecured creditors will receive common 
stock in the reorganized company rather 
than new senior secured notes and 
preferred stock. 

The U.S. trustee has filed a motion for 
the appointment of a Chapter 11 trustee 
to take over management of the case. A 
hearing on that motion is scheduled for 
May 2, 2012. 

The Debtor
Robert C. Flexon is the President 

and Chief Executive Officer of Dynegy, 
Inc. and Dynegy Holdings, LLC. Clint 
Freeland is Executive Vice President 
and Chief Financial Officer. Clint 
Walden is Executive Vice President and 
Chief Accounting Officer. Catherine B. 
Callaway is Executive Vice President and 
General Counsel.

Sidley Austin LLP is serving as 
bankruptcy counsel to Dynegy. The team 
includes Matthew A. Clemente, Paul S. 
Caruso, John G. Hutchinson, Jeffrey 
E. Bjork, James F. Conlan, James D. 
Arden, and Steven M. Bierman, partners, 
and Sophia P. Mullen and Brian J. 
Lohan, associates. 

White & Case LLP is special counsel 
with respect to Dynegy leases. Thomas E. 
Lauria, Glenn M. Kurtz, Gerard Uzzi, 
and J. Christopher Shore, partners, are 
working on the case. 

Lazard Freres & Co. LLC is the 

financial advisor to Dynegy. The team is 
led by Joseph E. Miller, a director.

FTI Consulting is providing Dynegy 
with restructuring services. Michael 
Buenzow, a senior managing director, 
leads the engagement,
The Official Committee of Unsecured 

Creditors
The committee includes U.S. Bank 

National Association; Roseton OL, 
LLC;  Central Hudson Gas & Electric 
Corporation;  Wilmington Trust, 
National Association; and Wells Fargo 
Bank, N.A.

Akin Gump Strauss Hauer & Feld 
LLP is serving as counsel to the committee. 
Ira S. Dizengoff, Michael S. Stamer, and 
Arik Preis, partners, and Brad M. Kahn, 
Ashleigh L. Blaylock, Jason P. Rubin, 
and Kristine G. Manoukian, associates, 
are working on the case. 

Blackstone Advisory Partners L.P. 
is providing the committee with financial 
advisory services. Michael J. Genereax, 
a senior managing director, leads the team. 

ICF Resources LLC is energy markets 
advisor to the committee. Judah L. 
Rose, a managing director, leads the 
engagement.

The Examiner
Susheel Kirpalani, a partner in the 

New York office of Quinn Emanuel 
Urquhart & Sullivan, LLP, is the 
examiner. Quinn Emanuel is representing 
Mr. Kirpalani and performing services for 
him in connection with his appointment. 
James C. Tecce, a partner, and Katherine 
A. Scherling, an associate, are working 
with Mr. Kirpalani.

Davies Ward Phillips & Vineberg 
LLP is special tax counsel to the examiner. 
The team includes Peter A. Glicklich and 
Abraham Leitner, partners, and Megan 
J. Grandinetti, an associate.

Zolfo Cooper LLC is the financial 
advisor to the examiner. Scott W. Winn, a 
senior managing director, directs the work.

The Trustee
The U.S. trustee is Tracy Hope Davis. 

The Judge
The judge is the Honorable Cecilia 

G. Morris.  ¤ 



International Association of  
Restructuring, Insolvency & 
Bankruptcy Professionals
Annual Americas Conference
May 20 – 22, 2012
Turnberry Isle Hotel & Resort 
Miami, FL 
Contact: www.insol.org

Association of Insolvency & 
Restructuring Advisors
28th Annual Bankruptcy & 
Restructuring Conference
June 6 – 9, 2012
Grand Hyatt San Francisco
San Francisco, CA
Contact: www.aira.org

Turnaround Management  
Association
TMA Europe Conference 2012
June 7 – 8, 2012
Hesperia Hotel
Madrid, Spain
Contact: www.tma-europe.org

National Association of  
Bankruptcy Trustees
2012 Annual Convention 
September 5 – 9, 2012
The Broadmoor
Colorado Springs, CO
Contact: www.nabt.com

American Bankruptcy Institute
20th Annual Southwest Bankruptcy 
Conference
September 13 – 15, 2012
Four Seasons Las Vegas
Las Vegas, NV
Contact: www.abiworld.org

National Conference of  
Bankruptcy Judges
86th Annual Conference
October 24 – 27, 2012
San Diego, CA 
Contact: www.ncbj.org   

Beard Group 
19th Annual Conference on  
Distressed Investing
November 26, 2012
The Helmsley Park Lane Hotel
New York, NY
Contact: (240) 629-3300
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May 20124   Turnarounds & Workouts

¤continued on page 8

CDO, from page 2

made two principal arguments, according to 
Douglas P. Bartner, a partner at Shearman 
& Sterling LLP. “First, it argued that the 
debtor was not eligible to be a debtor 
under the Bankruptcy Code because it had 
no place of business or property in the 
United States. Second, it argued that the 
petitioning noteholders were not qualified 
petitioning creditors because their debt 
was nonrecourse and therefore they were 
secured creditors.”

In essence, the petitioning noteholders 
were acting in bad faith because it was 
improper to use bankruptcy to avoid 
the restrictions on collateral disposition 
contained in the indenture, and the proposed 
plan would not reorganize the debtor.

The court declined to abstain from 
exercising jurisdiction over the bankruptcy 
on the grounds that Hildene had failed 
to prove that it was in the best interest of 
creditors to abstain because the assets of 
the estate were not being managed outside 
of bankruptcy, and it was “not realistic” to 

think another forum might be available to 
grant relief. 

The CDO, the court ruled, was eligible to 
be a debtor because it had a Cayman Islands 
address only to maintain registration there; 
the CDO actually conducted most of its 
business in the United States.

The court rejected Hildene’s contention 
that the petitioning noteholders were 
acting in bad faith, noting that there was 
no reason to dismiss the case prior to the 
plan confirmation hearing, at which time 
Hildene could assert its objections. Related 
rulings include:

• A plan may impair claims or interests (as 
was being proposed in the plan filed by 
Anchorage).

• Liquidation is an appropriate purpose of a 
Chapter 11 case, and classes of unsecured 
creditors and equity interests may be 
wiped out in a confirmed plan.

• Abstention or dismissal had to be in the 
best interests of the creditors and the 
debtor, and the latter was not the case 

 “We negotiated the ability to auction 
off the stations individually and not just as 
a group,” says Fixler. “This was important 
because of the composition of the creditors. 
We had 16 lenders, but not in a syndicate. 
These were 16 lenders with separate 
collateral. Before we even went and 
solicited a stalking horse bid, we negotiated 
a global settlement agreement among all 
the lenders, which included a waterfall of 
proceeds based on total enterprise value. 
That was important because we didn’t 
want to sell all the assets and then have 
the proceeds tied up in the estate while the 
lenders argued and litigated over the proper 
distribution of proceeds.”

Caruso of DSI developed the strategy. 
“Any bulk bid raised the risk of an allocation 
fight among all the different lenders, all with 
the perception that their station was the most 
valuable,” he says.

Caruso further notes that a deal had to be 
worked out with Bank of America, which had 
provided the working capital for Gas City 
and had a secured interest in the company’s 
accounts receivable and inventory. “The 
lenders had the mortgages, but Bank of 
America may have had liens on the pumps, 
point-of-sale equipment, canopies, and so 
forth. There were competing liens on each 
location where BofA claimed that part of 

the value of that location was their value.”  
Caruso was instrumental in creating 

a model that took into account the many 
factors as to how the initial bid would be 
allocated as well as any increased bid arising 
from the auction. “We determined ahead of 
time how to divide the bulk bid and how to 
resolve BofA’s competing claim on station 
assets. We developed a set of rules so to 
speak – no one wanted to be dragged into a 
bulk bid if their individual bid for the station 
was more than the allocation of the bulk 
bid, so we had to resolve that with a fairly 
complex set of ground rules.”

As to the complexity of the ground rules 
and the decisions that had to be made as a 
result, Caruso notes that even the number 
of stations that were sold individually was a 
factor. “We had to be careful because if our 
46-station bulk bidder lost on more than 12 
of the individual stations, then we needed 
to pay it a $3 million break up fee. We had 
to make the best decision based not only on 
a station-by-station sale, but also based on 
the total recovery for the estate. “

Meanwhile, Conway MacKenzie had a 
tenuous business to run. “We didn’t have 
unlimited capital,” says Fixler. “We only 
had a certain amount of money from the 
working capital lender to administer the 
estate and maintain operations. When 

Gas City, from page 2

continued on page 8
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 Special Report
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Location

Macon, GA

New York, NY

New York, NY

Fairless Hills, PA

Stamford, CT

Greenwich, CT

San Diego, CA

Rutherford, NJ

Hackensack, NJ

Greenwood 
Village, CO

New York, NY

New York, NY

Greenwich, CT

Firm

Acquisition Management, Inc.
www.acqmgt.com

Argo Partners
www.argopartners.net

Avenue Capital Group 
www.avenuecapital.com

Bankruptcy Creditors’ Service, Inc.
www.bankrupt.com

Capital Group LLC
www.crtllc.com/

Contrarian Capital Trade Claims
tradeclaimbuyers.com

Debt Acquisition Company of 
America
www.daca4.com

Hain Capital Group, LLC
www.haincapital.com

Liquidity Solutions
www.liquiditysolutions.com

Madison Capital Management
www.madisoncap.com

Pioneer Funding Group, LLC
www.pioneerfundingllc.com

Riverside Claims
www.riversideclaims.com

Silver Point Capital
www.silverpointcapital.com

Contact

Don S. Morrow
dsmorrow@acqmgt.com

Matthew A. Gold
matthew@argopartners.net

David S. Leinwand
dleinwand@avenuecapital.com

Peter Chapman
peter@bankrupt.com

Joseph E. Sarachek
JSarachek@crtllc.com 

Keith McCormack
info@contrariantradeclaims.com

Howard Justus
hjustus@daca4.com

Robert J. Koltai
rkoltai@haincapital.com

David Fishel
dfishel@liquiditysolutions.com

Barbara A. O’Hare
bohare@madisoncap.com

Adam D. Stein-Sapir
adam@pioneerfundingllc.com

Neil Herskowitz
info@riversideclaims.com

Brian A. Jarmain
bjarmain@silverpointcapital.com

Phone/Fax

Tel. (478) 471-6484
Fax (478) 471-0367

Tel. (212) 643-5444
Fax (212) 643-6401

Tel. (212) 850-7524
Fax  (212) 850-7584

Tel. (215) 945-7000
Fax (215) 945-7001

Tel. (203) 548-8062

Tel. (800 226-3810
Fax (203) 485-5910

Tel. (619) 220-8900
Fax  (619) 220-8112

Tel. (201) 896-6100
Fax  (201) 896-6102

Tel. (201) 968-0001
Fax (201) 968-0010

Tel. (303) 957-2000

Tel. (646) 237-6969

Tel. (212) 501-0990
Fax (212) 501-7088

Tel. (203) 542-4200
Fax (203) 542-4300

Major Trade Claim Purchasers



This book may be ordered by calling 888-563-4573 or by visiting www.beardbooks.com. This 
book and other Beard books are also now available in digital format at a discounted price from 

Google Books at books.google.com.
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Worth Reading Illinois, from page 2

Why Companies Fail: Strategies for Detecting, Avoiding, 
and Profiting from Bankruptcy
Author: Harlan D. Platt
Publisher: Beard Books
Softcover: 169 pages
List Price: $34.95

A useful, simple guide for the average businessperson to identify and avoid the 
traps that lead to bankruptcy, Why Companies Fail is as relevant today as it was 
when originally published in 1985. Noting that libraries are full of books containing 
prescriptions for financial success, the author chooses to focus on failure so that it 
can be avoided and the number of bankruptcies reduced. He also feels the book fills a 
gap in the education of students and business people who are not otherwise instructed 
in how to manage a company on the brink of failure. To aid in understanding his 
analysis, he classifies businesses into four categories depending on the strength or 
weakness of their product and their financial condition, calling them eagles, tortoises, 
condors, and dinosaurs. As he explains, “[e]agles have healthy products and finances, 
tortoises have weak products, condors have weak finances, and dinosaurs have weak 
products and finances.” Condors and dinosaurs are the primary focus of the book, 
since financial issues lend themselves more to generalization.

The five chapters at the heart of the book set out the specific financial reasons for 
business failure, any or all of which could precipitate the bankruptcy. Each contains 
actual cases of companies to illustrate the type of problem. 

Problems in a company’s cash-flow cycle are discussed in Chapter 3. The author 
opines that mismanagement in this area is probably the largest single cause of failure, 
but maintains that staying on top of the problem can be accomplished with proper 
information and analysis. Chapter 4’s topic is how to avoid “getting buried under 
current assets.” The advice here is to monitor both inventories and accounts receivable 
by comparing their size to the company’s investment in total assets and to analyze 
carefully when that ratio rises whether that is the desired goal. In Chapter 5, entitled 
“Getting Squeezed by Equipment,” the author warns of the risks involved in investing 
in long-term assets. He concludes: “Unfortunately, there are no fail-safe methods for 
choosing the right amount of fixed assets since the optimal quantity depends an the 
unknown level of future sales.” 

Chapter 6 deals with a company’s debt-to-equity ratio, emphasizing that a major 
disadvantage to debt financing is that it limits alternatives, and a firm so burdened is 
allowed fewer mistakes than one with sizable net worth. In Chapter 7, entitled “Getting 
Pinched by Short-Term Debt;” the author describes the trap where management decides 
to speculate on lower future interest rates and is wrong.

Chapter 8 sets forth methods of detecting bankruptcies to enable the reader to 
identify the condors, and Chapter 9 aids failing companies by an examination of 
how other companies in similar situations have extricated themselves. Chapter 10 
contains advice on investing in bankrupt companies. Following a concluding chapter 
summarizing his concepts, the author includes two appendices, one setting forth tables 
of failure rates, and the second providing basic accounting for nonfinancial readers. 
A glossary is also included for those whose background in the field is limited.  ¤

Platt, the author of two other Beard books, The First Junk Bond and Principles of 
Corporate Renewal, has published over 35 academic articles. 

& Brady LLP from 2001 to 2007. In the 
latter position, he handled bankruptcy 
and commercial litigation. Cassling, now 
61, fills the vacancy created when U.S. 
Bankruptcy Judge Jack B. Schmetterer 
took the status of a recalled judge, the 
equivalent of a senior judge. Schmetterer 
continues to carry a full caseload.

Baer, meanwhile, worked at a number 
of law firms before forming her own, 
Baer Higgins Fruchtman LLC. Baer, 54, 
will fill the vacancy created when U.S. 
Bankruptcy Judge John H. Squires retired.

Finally, Barnes worked for various 
law firms in Ohio, Illinois, and New 
York, specializing in bankruptcy and debt 
restructuring, and taught bankruptcy law 
at DePaul University and the University 
of Dayton. Immediately prior to his 
appointment, he was with Curtis, Mallet-
Prevost, Colt & Mosle LLP in New York. 
Barnes, 44, will fill the vacancy created 
when U.S. Bankruptcy Judge Susan 
Pierson Sonderby retired.

Shaw says that from a bankruptcy 
attorney’s perspective the appointments 
can only be perceived as positive. 
“There’s always uncertainty when new 
judges are appointed, and uncertainty 
makes practitioners uncomfortable,” he 
says. “When the appointees have little or 
no bankruptcy experience, the period and 
extent of the uncertainty are generally 
greater. When you have a more seasoned 
bankruptcy practitioner appointed to the 
bench, however, generally the period  and 
extent of the uncertainty is less.”

If the appointments are intended 
to increase activity in the Northern 
District, there may be signs of success 
already. “We’re starting to see critical 
vendor motions approved in the Northern 
District, and we’re seeing an uptick in 
companies that could file elsewhere 
choosing to file in the Northern District,” 
says Jones. “That’s some indication 
that Chicago may be coming back as a 
venue for middle market cases now, and 
eventually mega-cases.”

As a result, says Jones, more companies 
may be encouraged to choose Chicago 
as a venue for filing for bankruptcy 
protection. “I don’t think the court likes 
to be characterized as competing for 
cases, but I don’t think it would be a 
stretch to say that bankruptcy judges, 
just like bankruptcy lawyers, enjoy the 
challenges presented by larger, more 
complex reorganizations.”   ¤
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Bankruptcy headlines and statistics, courts and opinions, conference information, 
bankruptcy research center, legislative news, bankruptcy-related organizations, 
international bankruptcy laws and news, online publications and resources, 
bankruptcy blog exchange.

Resource for worldwide troubled company information. Includes detailed 
information on commercial bankruptcies updated daily. Wide range of search 
functions. Detailed case-specific newsletters. Links to bankruptcy forums, local 
bankruptcy rules, conferences, periodicals, and books.

Hosted by the law firm of Swiggart & Agin. Contains statutes, regulations, 
courts and cases, government resources, products and services for bankruptcy 
professionals, as well as links to other bankruptcy sites and Internet resources.

Links to commercial and personal bankruptcy resources, articles, and statistics.

A definitive bankruptcy and restructuring resource with all-inclusive newsletters, 
books, conferences, audio conferences, prospectors, and one of the most 
comprehensive bankruptcy archives online.

Source for Chapter 11 bankruptcy case information. Links to Chapter 11 cases, 
code, and rules. News aggregation service providing links to bankruptcy-related 
news stories from publications around the world.

Academic source for federal statutes, agency regulations, judicial decisions, and 
rules. Site also covers state statutes, judicial decisions, and appellate decisions; 
links to other Internet bankruptcy resources.

Provides authoritative legal sources, public records, company data, and business 
information. Tax and regulatory publications available online, in print, or on CD. 
Fee service.

Provides general information on commercial bankruptcy filings and the status of 
bankruptcy cases nationwide; most data available via subscription service, pay 
per document, and customized research.

A service of the Administrative Office of the U.S. Courts, PACER allows users to 
obtain case and docket information from U.S. district, bankruptcy, and appellate 
courts, and from a U.S. party/case index. Fee service.

Vital source of daily news and updates about companies throughout the United 
States, with assets of US$10 million or more, that are reorganizing, restructuring, 
or showing signs of financial strain. Separate editions cover North America, Asia 
Pacific, Europe, and Latin America. Subscription service.

Provides comprehensive menu of official bankruptcy forms, voluntary and 
involuntary petitions, schedules, proof of claim, notices and orders, and forms 
used in Chapter 7, 9, 11, 12, 13, and 15 cases. Source of bankruptcy statistics, 
federal court fees, and bankruptcy rules and regulations.

A service of the Department of Justice’s U.S. Trustee Program. Links to each 
U.S. bankruptcy district. Nationwide office locator for U.S. trustees; regional 
staff directory. Information on bankruptcies, trustee’s program, trustee’s role in 
Chapter 11 cases.
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Top Internet Bankruptcy Resources

On-Line Source

American Bankruptcy 
Institute

Bankrupt.com

Bankruptcy LawTrove

Bankruptcy-Resource.com

Beard Group

BKInformation

Legal Information Institute

LexisNexis

New Generation Research

PACER (Public Access to 
Court Electronic Records)

Troubled Company Reporter

U.S. Courts

U.S. Trustee Program

URL

www.abiworld.org

http://bankrupt.com

www.lawtrove.com/
bankruptcy

http://bankruptcy-resource.
com/

www.beardgroup.com

www.bkinformation.com

www.law.cornell.edu

www.lexisnexis.com

www.turnarounds.com

www.pacer.psc.uscourts.gov

http://bankrupt.com/
periodicals/tcr/tcr.html

www.uscourts.gov/home.
aspx

www.usdoj.gov/ust
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more than 30% in value was realized from 
the sale of 50 stations to 14 separate winning 
strategic buyers (one station was pulled from 
the auction).

The challenges were far from over, 
however. The deals were closed in early 
May of 2011 and ownership of the stations 
had to be transferred soon with a Memorial 
Day weekend fast approaching. “As liquidity 
tightened, we had to get these stations turned 
over to the buyer before we ran out of money 
because, again, we couldn’t allow them to 
go dark,” says Fixler. 

Turning the stations over to new buyers 
was easier said than done. Most transfers 
were done in the middle of the night when 
there was the least amount of traffic. The 
stations had to be closed temporarily to do 
a final count of the gas in the ground and the 
inventory in the convenience stores.

“We descended around 2 or 3 a.m., and 
moved as quickly as we could to check 

inventory, install a new point-of-sale 
system, repaint the signs, and reopen 
in time for the morning rush,” says 
Fixler.

Caruso says the lenders were 
very pleased with the result. “We 
ended up going from bulk bids from 
stalking horses of about $100 million 
to sales to 14 different buyers with 
an aggregate price of about $139 
million.”

“While individual lenders may 
have different feelings on the outcome, 
I believe they were happy with it 
given what their expectations were 
at the beginning,” adds Fixler. M&A 
Advisor agreed, honoring the Gas 
City transaction in two categories: 
top consumer retail products deal 
of the year over $50 million and top 
real estate deal of the year under $500 
million.  ¤

Gas City, from page 4

here, because the debtor had no economic 
stake in the matter (making the dispute 
purely between creditors). 

• Bankruptcy may be used to circumvent 
indenture terms limiting management 
of collateral securities because Sections 
365(a) and 1123(b)(2) permit the rejection 
of an executory contract, suggesting 
“that there are circumstances justifying 
overriding a burdensome contract.”

Ultimately, the plan of reorganization 
was confirmed on December 21, 2011 – and 
according to Svirsky, the decision has two 
significant implications for the structured 
finance area. 

First, it suggests an offshore CDO could 
be eligible to be a debtor in the United States 

simply by performing essential managerial 
or administrative functions and holding 
pledged collateral in the United States. 
“That result is noteworthy because many 
offshore CDOs are structured with a view 
to minimizing risk of a bankruptcy filing in 
the United States,” says Svirsky.

Second, the decision raises the possibility 
that a bankruptcy court could disregard 
provisions setting out creditors’ rights, such 
as an indenture’s post-default collateral 
management provision.

“The court’s reference to rejecting 
burdensome executory contracts seems 
questionable at best because there is nothing 
in the decision to suggest that the indenture 
was burdensome…to the debtor’s estate or 
that it was an executory contract,” he says. 
“It is therefore far from certain that [the 
bankruptcy code] authorizes overriding 

CDO, from page 4 express contractual terms under the 
circumstances in Zais.”

According to  Svirsky,  the 
decision’s impact could be limited 
to transactions involving indentures 
that do not prohibit all noteholders 
– as opposed to just more junior 
holders – from commencing an 
involuntary bankruptcy proceeding 
before repayment in full of all issued 
debt of the CDO.

However, he notes that senior 
noteholders could try to apply Zais to 
disregard the provisions of virtually 
any intercreditor agreement – or any 
contract. 

Svirsky also notes that while senior 
noteholders could use Zais to liquidate 
their collateral through involuntary 
bankruptcy, junior noteholders could 
protect themselves by insisting on 
careful drafting. “Junior noteholders 
of an offshore CDO could require 
indenture terms that prohibit senior 
noteholders from commencing an 
insolvency proceeding against the 
debtor and provide that no insolvency 
proceeding may be commenced in the 
United States.”  ¤

stations are closed or “go dark,” their 
enterprise value is greatly reduced. There’s 
little interest in buying a station that has 
been closed. For example, truckers plan 
their routes; if they show up one time and a 
station is closed, they will reroute and may 
never drive by that station again. It was very 
important to keep the stations operating and 
continue to drive traffic through the stations, 
while soliciting interest from bidders.”

Getting the lenders to sign off on the 
ground rules allowed the sales process to 
go forward. With two stalking horse bids in 
hand, Conway MacKenzie prepared for an 
auction of the individual stations, hoping that 
it would procure a higher return for lenders 
than either of the stalking horse bids.

The auction, which consumed eight hours, 
generated nearly 1,000 competitive bids. 
When all was said and done, an increase of 


