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New Kid in Town
Unitranche Financing Grows in Popularity
by	Julie	Schaeffer

Unitranche financing, which combines senior and subordinated debt into one debt 
instrument, is growing in popularity, particularly in the middle market – but industry 
experts disagree about whether it should be.

Typically, a middle-market loan is structured as two separate loans: a first-lien facility 
and a second-lien facility, which are governed by an intercreditor agreement that defines 
the obligations of the lenders and their priorities in the collateral. Because the first- and 
second-lien facilities are separate credit arrangements, each is governed by its own lending 
documents, which can be numerous, and which must be prepared by separate advisors 

Pension Obligations
Private Equity Funds May be Liable
by	Julie	Schaeffer

If a private-equity fund buys a company that contributes to a multiemployer pension 
plan and that company goes bankruptcy, is the private equity fund on the hook for pension 
obligations? That’s exactly what the First U.S. Circuit Court of Appeals addresses in Sun	
Capital	Partners – and its decision could transform the private equity industry. In the 
first of a two-part series, we’ll review the First Circuit’s controversial decision. Next 
month, we’ll delve into the potential impact.

The story begins in 2007, when two private equity funds managed by Sun Capital 
Advisors acquired Scott Brass Inc. Sun Capital Fund IV received a 70 percent stake of 
the company, and Sun Capital Fund III received a 30 percent stake. 

Whitman To Receive Miller Award
Renowned Investor to Be Honored at DI Conference 
By	Dave	Buzzell

Marty Whitman’s long-term approach to both life and investing has served him well, 
beginning when he enlisted in the U.S. Navy during World War II and culminating as 
head of Third Avenue Management. Along the way, he worked as an analyst trainee at a 
New York securities firm, investor and financial analyst for the Rosenwald family, and 
financial advisor and consultant to the U.S. government and several public utilities. He 
used his accumulated knowledge to become a distressed investor with few peers and 
then parlayed his investment success to build a highly successful mutual funds company.

Upon returning from the Pacific Theater of World War II, where he was a Navy seaman 
on a troop transport ship, Whitman attended Syracuse University, earning a degree in 
business administration in 1949, and furthered his education with a master’s degree 
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and administered by separate agents. 
Each borrower is responsible for the costs 
associated with negotiating, documenting, 
and administering its facilities.

In contrast to the aforementioned 
structure, a unitranche facility is structured 
as a single first-lien loan secured by 
collateral. However, it has two tranches of 
debt – a first-out tranche (which has priority 
in payment) and a last-out tranche. Fees, 
interest, and amortization are allocated 
disproportionately among lenders in the 
two tranches based on relative risk (so the 
last-out tranche typically accrues interest 
at a higher rate than the first-out tranche). 
Additionally, there is one amortization 
schedule for the entire loan balance 
(although the loan may be weighted more 
heavily in the last-out tranche). 

Unitranche financing may appeal to 
borrowers because they generally pay one 
blended interest rate on the entire amount 
of the facility. For lenders, there are also 
many benefits to unitranche financing. 
These deals offer a simplified structure, 
an ease of closing, and streamlined 
administration, say Brad B. Erens a 
partner in the business restructuring and 
reorganization practice at Jones Day, and 
David A. Hall, an associate at Jones Day. 
This reduces costs to the benefit of both 
borrowers and lenders.

Those  factors  are  one reason 
unitranche financing may be growing 
in popularity. According to Erens and 
Hall, the unitranche structure has become 
popular in middle-market deals, where 
cost sensitivities have driven lenders to 
offer more streamlined products.

Indeed, DLA Piper’s “European 
Acquisition Debt Finance Report 2013” 
found that unitranche debt is predicted 
to be the most popular form of debt 
funding after senior-only provision. 
According to the 2013 survey, 26 percent 
of respondents expect unitranche to be the 
first alternative to senior-only, increasing 
substantially from 12 percent expected in 
2012 – and higher than any other form of 
debt product proposed.

There are a few potential pitfalls for 
unitranche deals, however, starting with 
the borrower. The relationship between 
the first-out and last-out lenders is 
governed by what is called an agreement 
among lenders (AAL). It operates much 
like an intercreditor agreement. Unlike 
an intercreditor agreement, however, the 
borrower may not be a party to the AAL. 

In 2008, Scott Brass withdrew from its 
pension fund, the New England Teamsters 
and Trucking Industry Pension Fund, and 
filed for bankruptcy. 

In response,  the pension fund 
demanded that Sun Capital pay a so-called 
“withdrawal liability” of $4.5 million 
for which Scott Brass was responsible 
on the grounds that the Sun Capital 
funds had entered into a joint venture or 
partnership with Scott Brass and were 
thus jointly liable. The two Sun Capital 
funds disagreed, however, claiming they 
were merely passive investors in Scott 
Brass, and thus had no liability.

To settle the issue, the U.S. District 
Court for the District of Massachusetts 
looked at the Employee Retirement 
Income and Security Act (ERISA), under 
which employers that withdraw from 
multiemployer pension plans (or terminate 
single-employer pension plans) are liable 
for their share of the plan’s unfunded 
obligations at the time of withdrawal. 

It’s notable, in the context of Sun 
Capital Advisors, that this liability for 
pension obligations extends beyond the 
employer to reach “trades or businesses” 
under its common control. Common 
control is generally defined as a controlling 
interest of 80 percent or greater.

“If a private equity fund is considered 
to be a trade or business for purposes of 
these ERISA rules, the private equity 
fund’s ownership of a controlling interest 
in a portfolio company would cause the 
private equity fund and the portfolio 
company (as well as other portfolio 
companies controlled by the fund) to be 
treated as being a controlled group,” says 
Regina Olshan, a partner in the executive 
compensation and benefits practice at 
Skadden, Arps, Slate, Meagher, & Flom. 
“Membership in the controlled group 
would expand each time the private equity 
fund acquired a controlling interest in 
another portfolio company, and both the 
private equity fund and the other portfolio 
companies would be exposed to the 
pension plan liabilities of each portfolio 
company.”

According to the district court, the issue 
was simple: The Sun Capital funds were 
not trades or businesses under ERISA, and 
therefore were not liable for Scott Brass’s 
pension fund withdrawal liability. The 
court’s reasoning: Substantial case law 
in the area of federal income taxes has 
shown that merely holding an investment 

in economics from the New School of 
Social Research. He began his working 
career as a security analyst for Shearson 
Hammill, and then was hired by the 
Rosenwald family of Sears, Roebuck 
fame. Whitman did passive and control 
investing for the family and also served 
as a financial analyst for Bill Rosenwald’s 
many nonprofit ventures.

By the early 1970s, Whitman decided 
to go into business for himself. “I liked 
corporate finance,” Whitman recalls, 
“but I picked two areas that, at the time, 
no respectable investment banker would 
touch. One was stockholder litigation and 
the other was bankruptcy.”  

In stockholder litigation, Whitman’s 
reputation spread quickly and he began 
advising several government agencies, 
including the SEC’s enforcement division 
and the Department of Justice’s antitrust 
division. In the late 1970s, he was doing 
a lot of workouts for the Pension Benefits 
Guaranty Corporation. He also served 
as a financial advisor to the President’s 
Commission on the Accident at Three Mile 
Island Nuclear Power Plant. Whitman says 
he learned a lot about utilities from his 
stint on the commission, and he applied 
that knowledge in a series of successful 
investments, one being a purchase of Jersey 
Central Power & Light first mortgage 
bonds. His work with utilities included 
advising Long Island Lighting, and he then 
crafted another successful investment by 
entering into a joint venture with Citicorp 
to buy up second and third mortgage bonds 
of Public Service of New Hampshire, a 
utility plagued by delays in bringing its 
Seabrook Nuclear Power Plant on line. 

“The Public Service of New Hampshire 
mortgage bond purchases turned out 
to be very profitable,” says Whitman. 
“However, I also learned a great lesson 
because it wasn’t as good an investment as 
it could have been. I failed to appropriately 
identify the fulcrum security, which, as it 
turned out, was the common stock, not 
the mortgage bonds.”

In distressed investing, Whitman 
places great weight on identifying and 
acquiring bargain positions in the fulcrum 
security of the troubled issuer – that is, the 
most senior security that would participate 
in a reorganization. “If a company has an 
extremely strong financial position, the 
fulcrum security is called the common 
stock,” Whitman advises. 

Whitman’s investing principles were 
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Who’s Who in Anchor BanCorp Wisconsin Inc.
by	Francoise	C.	Arsenault

Research Report

Anchor	BanCorp	Wisconsin	 Inc.	 is	 a	
savings	and	 loan	company	 incorporated	
under	the	laws	of	the	State	of	Wisconsin.	
The	 debtor	 is	 engaged	 in	 the	 banking	
business	through	its	wholly	owned	banking	
subsidiary,	AnchorBank.	Established	 in	
1919	 as	 a	Wisconsin	 chartered	 savings	
institution,	AnchorBank	 converted	 to	 a	
federally	 chartered	 savings	 institution	 in	
2000.		AnchorBank,	which	is	headquartered	
in	Madison,	Wisconsin,	 is	 now	 the	 third	
largest	depository	institution	headquartered	
in	Wisconsin	 and	 the	 largest	 thrift	 in	
Wisconsin	in	terms	of	assets.	AnchorBank	
is	a	member	of	 the	Federal	Home	Loan	
Bank	of	Chicago.	As	of	July	21,	2011,	the	
regulation	of	AnchorBank	was	assumed	
by	 the	Office	 of	 the	Comptroller	 of	 the	
Currency,	and	the	Federal	Reserve	became	
the	primary	regulator	for	the	debtor.	
AnchorBank	 offers	 its	 customers	

checking,	savings,	money	market	accounts,	
mortgages,	 home	 equity	 and	 other	
consumer	 loans,	 credit	 cards,	 annuities,	
investment	 products,	 and	 other	 related	
consumer	financial	services.	AnchorBank	
also	 provides	 banking	 services	 to	 its	
business	 customers,	 including	 checking	
accounts,	lines	of	credit,	secured	loans,	and	
commercial	real	estate	loans.	AnchorBank’s	
branch	 network	 serves	 as	 the	 primary	
vehicle	through	which	the	company	offers	
its	products,	cross	sells	additional	products	
to	existing	customers,	and	generates	new	
customer	relationships.	 In	addition	 to	 its	
branch	 network,	AnchorBank	 provides	
products	 and	 services	 online	 via	 its	
WebBranch™	 online	 banking	 system	
and	 its	 Speed	 e-App™	online	mortgage	
application	 tool.	AnchorBank	 provides	
personal	 and	business	 banking	 services	
to	more	 than	 118,000	 households	 and	
businesses.	At	 the	 time	of	 its	bankruptcy	
filing,	AnchorBank	 had	 approximately	
700	employees	and	54	branch	 locations,	
including	one	loan	origination	office.		
On	August	12,	2013,	Anchor	BanCorp	

Wisconsin	Inc.	filed	a	petition	for	Chapter	
11	 reorganization	 in	 the	United	 States	
Bankruptcy	Court	for	the	Western	District	
of	Wisconsin.	 According	 to	 company	

officials,	 the	primary	cause	for	 the	filing	
was	 the	 refusal	 of	Associated	Bank,	 the	
largest	Wisconsin-based	bank,	 to	accept	
a	settlement	offer	on	an	outstanding	debt	
from	 2008.	 That	 debt	was	 incurred	 to	
enable	Anchor	 BanCorp	Wisconsin	 to	
acquire	another	Wisconsin	bank	 shortly	
before	 the	 economic	 downturn.	 In	 its	
bankruptcy	filing,	the	debtor	listed	assets	
of	$10	to	$50	million	and	debts	of	$100	to	
$500	million.
On	August	 30,	 2013,	 the	 bankruptcy	

judge	 approved	 the	 prepackaged	 plan	
of	 reorganization	 for	Anchor	BanCorp	
Wisconsin.	 Under	 the	 terms	 of	 the	
reorganization	 plan,	 which	 became	
effective	on	September	27,	2013,	Anchor	
BanCorp	Wisconsin	will	repay	$49	million	
to	 the	U.S.	Bank	National	Association,	
the	 Bank	 of	 America,	 and	Associated	
Bank	 to	 settle	 the	 approximately	 $183	
million	in	senior	secured	debt	outstanding	
on	 the	 2008	 loan.	 The	 debtor	 also	will	
repay	 the	 U.S.	 Treasury	 Department	
about	$6	million	 in	new	common	stock,	
representing	a	3.3	percent	 equity	 in	 the	
reorganized	 company,	 to	 cancel	 the	
$139	million	 the	 company	 received	 in	
2009	 under	 the	 Troubled	Asset	 Relief	
Program	 (TARP).	 The	 cash	 for	 settling	
the	 debts	will	 come	 from	 $175	million	
in	 new	 stock	 that	 Anchor	 BanCorp	
Wisconsin	will	sell	to	undisclosed	private	
investors	 and	 institutions,	 subject	 to	
regulatory	approval.	The	existing	shares	
of	 the	 company’s	 common	 stock	will	 be	
eliminated	 as	 part	 of	 the	 restructuring.	
The	value	of	 those	 shares,	once	 trading	
at	more	than	$20	per	share	in	2002,	had	
dropped	to	42	cents	a	share	shortly	before	
the	bankruptcy	filing.	
The	bankruptcy	court	did	not	appoint	a	

creditors	committee	in	the	Chapter	11	case.	
If	all	of	the	regulatory	approvals	take	place	
as	planned,	Anchor	BanCorp	Wisconsin	
should	emerge	from	bankruptcy	soon.

The Debtor
David L. Omashinski is the Chairman 

of the Board of Directors of Anchor 
BanCorp Wisconsin Inc. Chris M. Bauer 
is the President and the Chief Executive 

Officer. Thomas G. Dolan is an Executive 
Vice President, the Chief Financial Officer, 
and the Treasurer. Mark D. Timmerman 
is an Executive Vice President, General 
Counsel, and the Secretary. 

The law firm of Kerkman Dunn Sweet 
& DeMarb LLP is serving as the general 
bankruptcy counsel to Anchor BanCorp 
Wisconsin. The team is headed up by 
Rebecca R. DeMarb, a partner with the 
firm. Also working on the case are James 
D. Sweet and Laura D. Steele, associates.

Skadden, Arps, Slate, Meagher 
& Flom LLP is acting as the special 
bankruptcy counsel to the Debtor. Working 
on the case are Van C. Durrer II, a partner 
in the firm’s Los Angeles office, Brian D. 
Christiansen, a partner in the Washington, 
D.C. office, Sven G. Mickisch, Stuart M. 
Finkelstein, William S. Rubenstein, and 
Michael J. Zeidel, all partners in the New 
York office, and Annie Z. Li, James P. 
Greifzu, Ramon M. Naguiat, Matthew 
R. Gilmartin, Donnie Clay, Bradley G. 
Wilson, Eunjoo (EJ) Chung, and Sean L. 
MacGregor, all associates with the firm.  

CohnReznick LLP is providing 
Anchor BanCorp Wisconsin with financial 
advisory services. Chad J. Shandler, 
a partner in CohnReznick’s Advisory 
Group, is directing the work on the 
engagement.

The Creditors
Quarles & Brady LLP represents the 

U.S. Bank National Association in the 
proceedings. Valerie L. Bailey-Rihn, a 
partner in the firm’s Madison office, and 
Matthew Splitek, an associate in the 
Madison office, are working on the case. 

The law firm of Katten Muchin 
Rosenman LLP also is representing the 
U.S. Bank National Association. The team 
includes Karin H. Berg and Kenneth J. 
Ottaviano, both partners in the firm’s 
Chicago office. 

The Trustee
The U.S. Trustee is David Walter 

Asbach.
The Judge

The judge is the Honorable Robert 
D. Martin.  ¤



Beard Group 
20th Annual Conference on  
Distressed Investing
December 2, 2013
The Helmsley Park Lane Hotel
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The New York Institute of Credit
Association of Insolvency and 
Restructuring Advisors
9th Annual NYIC/AIRA Joint 
Bankruptcy & Restructuring Event
January 30, 2014 
Arno’s Ristorante
New York, NY
Contact: www.instituteofcredit.org/
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applied in the reorganization of Nabors 
Industries. After an all-equity reorganization, 
Nabors was the only oil service company 
that emerged from the energy sector bust 
of the 1980s with an all common stock 
capitalization.  “While everybody else was 
burdened with this tremendous debt, Nabors 
was able to acquire companies and drilling 
assets for ten to fifteen cents on the dollar, 
which contributed mightily toward its long-
term success,” says Whitman.   

 “Since then, most of my reorganizations 
have been all equity or close to all equity,” 
he continues. Another was Covanta Energy, 
which was acquired as part of a Chapter 
11 reorganization by a company which 
originally was named Mission Insurance 
Group.  Mission was also an early-on all 
equity Chapter 11 reorganization.

 Whitman got into the funds management 
business when he prevailed in a hostile 
takeover of Equity Strategies Fund, a 
closed-end mutual fund, which he and his 
management team converted to an open-

ended fund. “I discovered how attractive 
the mutual fund business is with the fees, so 
I started Third Avenue Value Fund, which 
came into existence in 1990.”

The Third Avenue Value Fund and the 
rest of Third Avenue Management’s family 
of funds follow Whitman’s governing 
investment philosophy, which is to take a 
patient approach to investing, searching for 
underpriced securities of companies that are 
well managed with strong balance sheets.  

“Unlike almost any other value fund, 
we place great, great emphasis on strong 
financial positions and creditworthiness. 
Third Avenue is still sort of unique in that 
respect,” says Whitman. 

Whi tman  fee l s  s t rongly  tha t  a 
prerequisite to becoming a successful 
mutual funds manager is learning the 
ropes as a distressed investor. “It’s all tied 
together,” he says. “Knowing something 
about debt restructuring is almost essential 
to understanding companies and that 
is essential to being a long-term, value 

As a result, the borrower may not see or 
understand the two-tiered nature of the 
unitranche facility. This lack of transparency 
regarding the varying economic interests 
among the lenders may be a disadvantage 
to the borrower, say Erens and Hall. It could 
also complicate any effort to restructure a 
unitranche loan, they advise.

For lenders, problems may arise when 
unitranche financings become troubled and 
enter the Chapter 11 realm. “One of the most 
significant disadvantages associated with 
unitranches is the uncertainty regarding how 
courts will treat them, particularly in the 
bankruptcy context,” says Jennifer Yount, 
a partner in the finance and restructuring 

practice of Paul Hastings LLP. “Unitranches 
have not been tested in bankruptcy court, 
and there are no reported decisions directly 
addressing how the myriad of issues that 
might arise with regard to unitranches will 
be handled in a bankruptcy case.”

As one example, Erens and Hall say it’s 
unclear whether a bankruptcy court has 
jurisdiction over a dispute arising out of an 
AAL given that the borrower isn’t a party 
to the agreement. Bankruptcy courts, they 
explain, generally don’t want to preside 
over third-party disputes, particularly intra-
creditor disagreements that don’t involve 
a debtor. As a result, they could see a 
bankruptcy court deciding that any dispute 

continued on page 8

in a company is not enough to make that 
company a trade or business under common 
control. In other words, the private equity 
funds were passive investors.

On appeal, the First Circuit sought to 
determine if the Sun Capital funds were 
trades or businesses of Scott Brass. To 
do so, the court adopted what it called an 
“investment plus” test. 

Under this test, simply investing in 
portfolio companies in order to make a 
profit is not enough; additional factors must 
also be present.

Although the First Circuit did not 
provide broad guidelines for identifying 
these additional factors, it did find that, 
in the case of the Sun Capital funds, there 
were several factors present to suggest 
the funds were trades or businesses of 
Scott Brass. For example, the Sun Capital 
funds had partnership agreements and 
private placement memoranda that stated 
they would be actively involved in the 
management and operation of the portfolio 
companies in which they invested. Second, 
the Sun Capital funds had a controlling 

Pensions, from page 2

continued on page 8
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Recent Cases 

Patriot Coal Corporation, Nebraska Book Company, 
Lyondell Chemical Corporation, Millennium Custodial 
Trust, Eastman Kodak, Rotech Healthcare, iGPS 
Company, Energy Conversion Devices, United Retail, 
Synagro Technologies.

Atari, Evaluation Solutions, Cliffs Club, Piccadilly 
Restaurants, Conexant Systems, Oreck Corp, Orchard 
Supply Hardware Stores, Fibertower Network, AgFeed 
USA, PMGI Holdings, Laboratory Partners, Velti.

Bakers Footwear, Morgan Industries Corp., Rural/Metro 
Corp., Handy Hardware Wholesale, Triad Guaranty, 
Betsey Johnson, Blue Springs, Saab Cars North America, 
United Retail, Interfaith Medical Center, Longview Power, 
Excel Maritime Carriers.

Readers’ Digest, Gate House Media, Dex One, SuperMedia, 
Rotech Healthcare, Furniture Brands, Revel Casino, GMX 
Resources, The Scooter Store, Liberty Medical, Trinity 
Coal, Allens, Inc., Fairmont General Hospital, TMT 
Procurement Corporation, Edwin Watts Golf Shops, 
Goldking Holdings, Nirvanix, Digerati Technologies, 
Personal Communications Devices, National Envelope, 
Life Uniform, iBAHN, Landauer Healthcare.

AMR Corporation (a/k/a American Airlines), Arcapita 
Bank B.S.C., CEVA Holdings, Edison Mission Energy, 
Patriot Coal Corporation, Exide Technologies, Geokinetics, 
Maxcom Telecommunicaciones S.A.B. de C.V., Education 
Holdings 1, Vivaro Corporation, MF Global Holdings, US 
Fidelis, Westside Community Hospital d/b/a Sacred Heart 
Hospital, Savient Pharmaceuticals, Sound Shore Medical 
Center of Westchester, Better Place, AppleILLINOIS.

City of Detroit, LodgeNet Interactive Corp., Powerwave 
Technologies, Physiotherapy Holdings, Global Aviation 
Holdings, RIH Acquisitions NJ, Metro Affiliates, School 
Specialty, Ormet Corporation, Otelco, OnCure Holdings, 
Synagro Technologies, Coda Holdings, Highway 
Technologies, Global Axcess Corp., IPC International 
Corp., Anchor BanCorp Wisconsin, ECOtality, Groeb 
Farms, Metro Affiliates.

710 Long Ridge Road Operating Company II, LLC, MSD 
Performance, Inc., Oxford Building Services, Inc., Rapid-
American Corporation, Yarway Corporation.

American Suzuki Motor Corporation, City of Stockton, 
Backyard Burgers, Exide (Committee), Kids Peace 
Organization, Marina’s International, AgFeed (Committee), 
Nortel Networks (Committee), City of San Bernardino, 
Allied Auto Group, Peregrine Financial Group, Tully’s 
Coffee, Dewey Lebeouf (Committee), MF Global 
(Committee), Perkins Marie Callender’s, Innkeepers USA, 
Mervyn’s Holdings, Metropark USA, Lehr Construction.

¤
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Nation’s Largest Claims Administrators
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AlixPartners Information 
Management Services
Dallas, TX 
www.alixpartners.com

BMC Group
New York, Los Angeles, London
www.bmcgroup.com

Donlin Recano
New York, NY, Chicago, IL
www.donlinrecano.com

Epiq Systems
New York, Delaware, Chicago, 
Los Angeles, DC, Portland, 
Phoenix, London, Hong Kong, 
Tokyo
www.epiqsystems.com

GCG
Lake Success, NY
www.gcginc.com

KCC
www kccllc.com

Logan & Company
Upper Montclair, NJ
www.loganandco.com

Rust Consulting/Omni 
Bankruptcy
Woodland Hills, CA, New York, 
NY
www.omnimgt.com
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Worth Reading Whitman, from page 4

The Financial Giants in United States History
Author: Meade Minnegerode 
Publisher: Beard Books
Softcover: 223 pages
List price: $34.95

Originally published in 1927 as Certain	Rich	Men, this book presents a glimpse 
into the rise and modus operandi of the titans on the nineteenth century who, through 
acumen and daring, made lasting impressions in the world of business and finance. 
Included are: Stephen Girard, the merchant banker; John Jacob Astor, the fortune 
maker; Jay Cooke, the tycoon; Daniel Drew, the “old man” of Wall Street; Cornelius 
Vanderbilt, the Commodore; Jay Gould, the “Wizard of Wall Street”; and James Fisk, 
the mountebank.

All were active in the mid-1800s and their accomplishments have made them 
household names today.  This was a time when the United States, having freed itself 
from Great Britain only a few decades earlier, was gaining its stride as an independent 
nation. The country was expanding westward, starting to engage in significant 
international trade, and laying the foundation for becoming a major industrial power.  
Astor, Vanderbilt, Gould, and the others played major parts in all these area.  During 
and after the Civil War in the first half of the 1860s, some became leading suppliers 
of goods or financiers to the federal government.

Cooke, for example, was “known throughout the country for his astonishingly 
successful handling of the great Federal loans which financed the Civil War.”  After the 
war, one of the leaders of the Confederacy remarked that the South was really defeated 
by the federal Treasury Department; thus even the enemy side gave recognition to 
Cooke’s invaluable work of enabling the federal government to meet the huge costs 
of the war.  After the war, having earned the reputation as “the foremost financier in 
the county,” Cooke became involved in many large financial ventures, including the 
building of a railroad to link the East and West coasts of America.  In this railroad 
venture, however, Cooke and his banking firm made a fatal misstep in investing in 
the Northern Pacific railway.  The Northern Pacific turned out to be a house of cards.  
When Cooke’s firm was unable to meet interest payments it owed because of money 
it had put into the Northern Pacific, the firm went bankrupt, causing panic in the stock 
market and alarm in financial circles.

Minnegerode has equally fascinating stories to tell about the other giants. Not 
all of the men managed to keep and pass on the fortunes they amassed.  They are 
seen as “financial giants” not only because they made fortunes in the early days of 
American business and industry, but also for their place in laying out the groundwork 
for American business enterprise, innovation, and leadership, and for the notoriety 
they had in their day.  The tales Minnegerode tells are not only instructive on how 
individuals have historically made fortunes in business and the characteristics they 
had for this, but are also cautionary tales on the fleetingness of great wealth in some 
circumstances.

Although the social and business conditions in the early and mid-1800s when the 
United States was in the early stages of its economic development were unique to 
that period,  Minnegerode highlights business traits and acumen that are timeless.  
His sharply-focused, short biographies are colorful and memorable.  ¤

Meade	Minnegerode,	1887-1967,	is	the	author	of	numerous	books.	

investor in common stocks.”
“I believe that, as a young fellow, you 

have to get into distressed investing,” 
Whitman continues. “It’s essential 
training for all aspects of the business 
except, possibly, for trading.  

Whitman’s background as a distressed 
investor has served his shareholders 
well. “Our common stock portfolios 
performed very well following the 
recessions,” he notes. “A bad economy 
creates a lot of opportunities for very well 
financed companies with opportunistic 
managements. Owners of those common 
stocks and adequately secured lenders 
aren’t going to get into trouble. If you’re 
adequately secured and anything goes 
wrong, you might have to participate in 
a reorganization, but at the end of the 
day the vast majority adequately secured 
lenders are going to get their principal, 
interest, and interest on interest.”

Case in point, says Whitman: “In 
the last crisis in 2008, we were buying 
GMAC senior unsecured notes at a 
50% yield to maturity. We studied its 
financials and it was hard to see that, even 
if GMAC filed, we weren’t going to get 
paid in full. A lot of good investments are 
created by crisis.”

Whitman recently stepped down as 
manager of Third Avenue Value Funds 
but remains chairman of the company he 
founded, and his counsel is still sought 
by his fund managers.  

He has no plans to retire unless, he 
says, “I can start a career as a tennis 
pro, but I don’t think that’s a reasonable 
possibility.”

Married, with three children and 
six grandchildren, Whitman is a 
philanthropist in the mold of his long-
ago employer, Bill Rosenwald. Syracuse 
University is now home to the Whitman 
School of Management. Whitman and 
his wife have also founded the Lois 
and Martin Whitman Scholarship Fund 
at Tel Aviv University to support the 
educational needs of Arab students.

Whitman also is generous in passing 
down his wisdom and experience to the 
next generation of investors, speaking 
frequently and teaching at the Yale School 
of Management, Syracuse University, and 
Columbia University over the past 40 
years. “Business schools and economic 
departments view bankruptcy as the 
end of the game, and that’s a shame,” 
Whitman observes. “They overlook the 
importance of distressed investing and 
restructuring.”  ¤
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Special Report

¤

Outstanding Turnaround Firms – 2013

Outstanding Achievements

Advisor and/or interim manager to Eastman Kodak, 
RadioShack, Synagro, Rotech, TORM, Patriot Coal, unsecured 
creditors’ committee of ResCap, and major creditors of the 
City of Detroit.

CEO, Lehman Brothers Holdings; FA to A123, Arcapita 
Bank, Central Bank of Cyprus, Central European Distribution 
Corporation, Fund for Orderly Bank Restructuring/SAREB, 
Gigaset AG, Hawker Beechcraft, New TT Hellenic Postbank.

City of Detroit (operational restructuring advisor); Groeb Farms 
(represented largest distributor of natural honey and other food as 
the restructuring and turnaround advisor); RG Steel (represented 
fourth largest flat-rolled, integrated steel maker in U.S. as CRO).

CRO for Tandy Brands Accessories; advisor to unsecured 
creditors’ comm. of Benada Aluminum Products, projected to 
receive  100% distribution; CRO to Tecta America, country’s 
largest roofing contractor; bankruptcy consultant to AMR 
Corporation; restructuring advisor to WindsorMeade. 

Chapter 11 trustee, Qualteq, Inc.; FA, Montreal, Maine & Atlantic 
Railway, Florida Gaming creditors’ committee, Roseland 
Community Hospital, distressed state and local municipalities; 
interim CFO, Champion Windows Manufacturing.

Crisis mgr. and M&A mgr. of ECOtality; representing trustee of 
MF Global; FA to Orchard Supply Hardware Stores and Readers 
Digest; representing UCC of Edison Mission, Fresh & Easy, and 
Cengage; representing lenders of NJ Devils, City of Detroit.

Fifty-eight middle market corporate restructurings in 2013, 
over 70% of which were turnarounds.  Representations include 
Gulistan Carpet, Gross & Janes, ZGA, General Insulation 
Company, Support Services of America, Dynasty Apparel Corp. 

Advisor or interim manager: Bearing Point, Dewey LeBoeuf, 
Ellen Tracy, Fletcher Asset Management, PMI Group, Thornburg 
Mortgage. Creditor/lender/committee advisor: City of Detroit, 
Fiber Tower, Jefferson County, Point Blank, Taylor Bean.

CRO: Revstone Industries, ASG Software Solutions, New 
United Motor Manufacturing, Fisker Automotive, United 
Medical Center, Miller Auto Parts & Supply Company, FA: 
The Robbins Company, Alora Pharmaceuticals, TXL Holdings.

FA to examiner in ResCap. FA to UCCs in AMR, Patriot Coal, 
AMF Bowling, Liberty Medical, Monitor Group, Savient 
Pharmaceuticals. FA to CalPERS in San Bernardino municipal 
bankruptcy. Interim mgmt. to major pharmaceutical company. 

CRO: Global Axcess, Adayana Chapter 11; liquidating trustee: 
Indianapolis Downs, Swift Air, Desert Capital REIT, Pennfield 
Corp.; FA: $200 million magazine distributor, $100 million food 
distributor, $500 million assisted living center roll-up.

Achieved historic settlement as CRO, Dewey & LeBoeuf; 
Concluded 5+ year role as TOUSA CEO/CRO/FA; Advisor 
to Global Aviation; Advised lenders to Merrill Corp., Orchard 
Supply Hardware; Advisor to committees in Exide, Kodak, AMR.

Senior ProfessionalsFirm

AlixPartners
New York, NY
www.Alixpartners.com

Alvarez & Marsal
New York, NY
www.alvarezandmarsal.com

Conway MacKenzie, Inc. 
Birmingham, MI 
www.ConwayMacKenzie.com

Deloitte Financial Advisory 
Services, Deloitte Corporate 
Restructuring Group
New York, NY
www.deloitte.com/us/crg

Development Specialists, Inc. 
Chicago, IL 
www.dsi.biz

FTI Consulting, Inc.
New York, NY
www fticonsulting.com

Getzler Henrich & Associates 
New York, NY
www.getzlerhenrich.com

Goldin Associates
New York, NY
www.goldinassociates.com

Huron Consulting Group
Chicago, IL
www huronconsultinggroup.
com

Mesirow Financial Consulting
New York, NY
www mesirowfinancial.com/mfc

MorrisAnderson 
Chicago, IL
www morrisanderson.com

Zolfo Cooper
New York, NY 
www.zolfocooper.com

John Castellano
Lisa Donahue
Randall Eisenberg
Holly Etlin

Alan Holtz
David Johnston
James Mesterharm
Larry Young

Antonio Alvarez III
Peter Briggs
Robert Caruso
Thomas Kolaja

Bill Kosturos
Douglas McIntosh
Jeffery Stegenga 
John Suckow

Van E. Conway
Donald S. MacKenzie 
Charles M. Moore 
Joseph M. Geraghty 

Gregory A. Charleston 
John T. Young, Jr. 
A. Jeffrey Zappone
Steven R. Wybo 

Sheila T. Smith
William K. Snyder
Michael J. Epstein
T. Scott Avila

Kirk Blair
Lisa Poulin
Louis E. Robichaux IV
Stephen S. Gray

William A. Brandt, Jr.
Fred C. Caruso
Patrick J. O’Malley
Joseph J. Luzinski

Bradley D. Sharp
Geoffrey L. Berman
A. Kyle Everett
Steven L. Victor

Michael Buenzow
Keith Cooper
Bob Duffy
Michael Eisenband

Ron Greenspan
Kevin Lavin
Bob Medlin
Carlyn Taylor

Joel Getzler
William Henrich
Peter Furman
Mark Samson

Mark Podgainy
Fred Langer
Frank Melazzo
Margie Kaufman

Harrison J. Goldin
Marti Murray
David Pauker
Seymour Preston Jr.

David Prager
Rob Vanderbeek
Gary Polkowitz

John DiDonato
Hugh Sawyer
Dawn Gideon
Ray Anderson

Jim Lukenda
Dan Wikel
Laura Marcero
Geoff Frankel

Ralph Tuliano
Larry Lattig
Jim Atkinson
Jim Feltman

Monty Kehl
Melissa Kibler Knoll
Kevin Krakora
Jack Williams

Dan Dooley
Howard Korenthal
David Bagley

Mark Welch
Steven Agran
Alpesh Amin

Joff Mitchell
John Boken
Scott Winn
Sherman Edmiston III

Kevin Nystrom
David Orlofsky
Mark Rechan
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between the lenders “is not properly before 
it,” which could send the parties to state 
court to settle the contract dispute.

Another interesting issue that may arise 
with unitranche financing in the context of 
bankruptcy is the ability of a first-out lender to 
collect post-petition interest on its claim prior 
to a last-out lender doing so. In the traditional 
loan scenario, determining whether a first-
lien lender may collect post-petition interest 
is simple: If the collateral is worth more than 
the claim, the first-lien lender is entitled to 
post-petition interest (which may be collected 
prior to any distribution to the second-
lien lender depending on the intercreditor 
agreement). With unitranche financing, it’s 
more complicated, given that both lenders 
hold different tranches of the same first-lien 
claim. And, the debtor isn’t party to the AAL, 
which should divide first-out and last-out 
claims. As a result, say Erens and Hall, a 
court could decide that first-out and last-out 
claims are one claim – and if the claim is 
worth less than the collateral, the first-out 
lenders (even if otherwise oversecured) 
would be considered undersecured for 
purposes of 506(b) and thus denied post-
petition interest.

Perhaps the most critical problem 
with unitranche financing in bankruptcy, 
however, is the classification and treatment 
of first-out and last-out claims, which 
dictates to some extent how much flexibility 
a borrower has to restructure a unitranche 
facility. These issues are of particular 
importance if a unitranche deal is more 
heavily weighted in the last-out tranche, say 
Erens and Hall. In such cases, if first-out 
and last-out claims are classified together, 
the last-out lenders could hold a blocking 
position within the class of lenders despite 
having been subordinated under the AAL. 

That, in turn, could make the last-out lenders 
a relevant negotiating party.

These issues, says Yount, are complicated 
by the fact that more lenders are becoming 
party to unitranche financings. “Years ago, 
unitranches were typically structured for 
two lenders,” she says. “Now more and more 
unitranches involve more than two lenders. 
This has resulted  in even more complicated 
AAL provisions. This also means that 
more ‘types’ of lenders are participating in 
unitranches and there is an increased chance 
that one lender will want to be in both the 
first-out and the last-out tranche. Having a 
lender in both tranches may upset the voting 
arrangements set forth in the AAL, which are 
key to most lenders who agree to participate 
in a unitranche.”

While these issues are too numerous to 
detail here, Erens and Hall say that, in light 
of them, it’s important to remember that their 
popularity notwithstanding, unitranche deal 
structures involve significant uncertainty. 

“Lenders participating in unitranches 
need to be sure that they fully understand 
the AAL and how the key provisions set 
forth therein may be nuance din their favor 
or disfavor,” says Yount. Additionally, add 
Erens and Hall, practitioners should be 
aware of these factors in advising clients 
and drafting loan documents.  ¤

Unitranche, from page 4

stake in Scott Brass, which allowed them 
to participate in the management of Scott 
Brass more than a passive investor would. 
Third, the general partners of the Sun Capital 
funds had broad authority to participate in 
the management of the portfolio companies.

The deciding additional factor, however, 
seemed to be one of management fees. 
Sun Capital Fund IV, the court noted, 

had received a direct economic 
benefit from its involvement in the 
management of Scott Brass via a 
management fee offset – a benefit a 
passive investor would not normally 
received. But, it was not clear if Sun 
Capital Fund III had also received 
such a benefit.

“Although the court left this issue 
to be resolved by the district court on 
remand, its ruling suggests that the 
other factors cited might not, in the 
absence of a management fee offset 
arrangement, be sufficient to satisfy 
the ‘investment plus’ test,” says Neil 
M. Leff, a partner in the executive 
compensation and benefits practice 
at Skadden.

Ultimately, the First Circuit asked 
the lower court to determine, on 
remand, if the Sun Capital funds 
were under common control with 
Scott Brass. In other words, it sought 
a determination as to whether the 
ownership of Sun Capital Fund IV 
(70 percent) and Sun Capital Fund 
III (30 percent) could be combined to 
meet the 80 percent test, which would 
impose the withdrawal liability.

“Although none of the Sun Capital 
funds individually held an 80 percent 
or greater interest in Scott Brass,” 
says David Olstein, counsel in the 
executive compensation and benefits 
practice at Skadden, “the pension 
fund characterized the investment 
arrangement between the Sun Capital 
funds as a partnership or joint venture, 
and if the combined holdings of the 
funds were attributed to a single 
partnership or joint venture, the 
resulting ownership interest (i.e., 
100 percent of Scott Brass) would 
constitute a controlling interest.”

That said, the First Circuit seems to 
have concluded that the Sun Capital 
funds were, indeed, under common 
control with Scott Brass noting “Like 
the district court, we consider [the two 
Sun Capital Fund III funds] one fund 
for purposes of this opinion because 
they are ‘parallel funds’ run by a 
single general partner and generally 
make the same investments in the 
same proportions.”  ¤

Pensions, from page 4


