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Clawbacks
SEC Rule Could Affect Companies Being Restructured
by	Julie	Schaeffer

Proposed SEC rules about clawing back executive compensation, likely to become 
final in 2016, may become an important issue for companies being restructured.

As background, Section 954 of the Dodd-Frank Wall Street Reform and Consumer 
Protection Act of 2010 mandated that the SEC adopt a rule requiring clawback listing 
standards. The SEC proposal implements this directive.

The proposal requires national securities exchanges to prohibit the listing of any 
company that doesn’t have a written policy requiring the recovery (claw back) of certain 
incentive-based executive compensation.

Buckfire To Receive Miller Award
Detroit Rescue Among Many Accomplishments
by	Dave	Buzzell

In January 2013, Ken Buckfire was hired to help resuscitate the city of Detroit. It 
was fitting that he was chosen as the person to restructure one of America’s iconic cities 
and bring order to its finances. Buckfire was brought in because of his reputation as 
one of the country’s top restructuring professionals, but this engagement held special 
significance for him. 

Detroit is Buckfire’s hometown. He grew up there, a son of immigrants. When it 
came time to choose a college, he remained close to home, traveling only an hour down 
the road to Ann Arbor to attend the University of Michigan. “If you grew up in Detroit 

Flintkote’s Victory
Fraudulent Transfer Applies To Future Creditors
by	Julie	Schaeffer

In one of the largest U.S. legal settlements in an intentional fraudulent conveyance 
case, the Flintkote Company has recovered $575 million from Imperial Tobacco Canada 
Limited.

The story began in 1986 when Imperial Tobacco (previously Imasco Limited) bought 
Flintkote’s original parent company, Genstar Corp., in a hostile takeover.

“Our case reinforces the importance in hostile takeovers of investigating the target 
– especially if some of the target’s assets are slated to be sold to third parties,” says 
Wendi J. Berkowitz,  a partner at Schiff Hardin LLP, which led the litigation efforts for 
Flinkote, along with Snyder Miller & Orton LLP, Kelly C. Wooster, The Law Offices of 
Alan Pedlar PC, and Stutman Treister & Glatt PC.

Flintkote, which manufactured construction products, including many that contained 
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asbestos, alleged that immediately after 
the purchase Imperial Tobacco forced 
Flintkote to create four subsidiaries to 
protect its major assets from asbestos 
claims. Profitable operating companies’ 
assets were placed in “clean” subsidiaries 
and sold. The proceeds of those sales were 
used to pay down non-Flintkote debt, 
including debt Imasco had incurred in 
its acquisition of Imperial Tobacco. The 
result was that Flintkote was left with 
growing asbestos-related liabilities it was 
unable to cover. The company ultimately 
collapsed in 2004 under the weight of its 
$2.2 billion in asbestos liabilities, and filed 
for bankruptcy in Delaware.

That was a mistake, says Eliot S. 
Jubelirer, another partner at Schiff Hardin. 
“If you’re going to separate assets from 
liabilities and sell the assets, make sure to 
comply with the bulk sales laws,” he says.

In 2006, Flintkote, along with its 
asbestos claimants committee and future 
claims representative – the people who 
claimed they were or would be made sick 
by the asbestos from Flintkote’s products 
– sued Imperial Tobacco in California 
state court. They sought more than $600 
million, including fraudulent conveyance 
and breach of fiduciary duty claims.

Flintkote had its work cut out. As Schiff 
Hardin, one of the firms that represented 
Flinknote in the California litigation, 
noted in a press release, “such claims 
rarely succeed; they require plaintiffs 
to prove either that a debtor transferred 
assets with the intent to hinder, delay or 
defraud creditors, or left the debtor with 
unreasonably small capital to operate 
going forward.”

To assemble that proof, Flintkote’s 
legal team had to reconstruct events that 
occurred more than a decade earlier. 
“Our case was helped immeasurably by 
documents that were as much as 30 years 
old,” says Berkowitz. “We found it almost 
beyond belief that no one – from multi-
national corporations to professional 
services firms to individuals who had long 
since left their jobs with former employers 
– had a document retention policy.” Adds 
Jubelirer, “in a document-heavy case, 
tight control over your document database 
is paramount.”

In addition to poring over millions 
of pages of documents, the team took 
testimony from dozens of witnesses across 
the United States and Canada. In the initial 

Essentially, if compensation that 
executives are paid is later shown, based 
on an accounting restatement, to have 
been paid in error, the company must 
recover that compensation based on a 
no-fault basis.

The rules apply to any current or former 
executive officer who received incentive-
based compensation during the three fiscal 
years prior to the date it is determined that 
an accounting restatement is necessary.

Executive officers include the 
company’s president, principal financial 
officer, and principal accounting officer 
or controller, as well as vice presidents 
in charge of principal business units and 
other officers who perform policy-making 
functions.

Compensation subject to proposed rules 
includes that which is earned partially or 
wholly based on the attainment of any 
financial reporting measure. “This would 
encompass nearly all performance-based 
bonus programs or equity grants which 
have some objective, company-wide 
performance criteria,” says Mike Shah, 
a partner at Milbank, Tweed, Hadley & 
McCloy.

Essentially, once an accounting 
restatement is made, the company has 
to determine what the executive would 
have received had the accounts properly 
been stated and recover any amount 
in excess. When such a mathematical 
recalculation isn’t possible, a “reasonable 
estimate” may be used to determine the 
proper recovery. Exceptions are available 
if recovery would be impracticable 
because the costs exceed the amount to be 
recovered or the recovery would violate 
home country laws.

“The clawback rules will continue to 
apply if a company enters bankruptcy or 
undergoes a restructuring,” says George 
Georgiev, an assistant adjunct professor at 
the University of California, Los Angeles 
School of Law. “If a company’s securities 
are delisted as part of a bankruptcy or 
restructuring, however, then the company 
won’t be subject to the exchange’s 
listing requirements, so conceivably 
the company might be able to waive or 
suspend its policy requiring clawbacks.”

Georgiev also notes that the clawback 
rules cover payments made over the 
three years preceding any restatement of 
financial statements, so “in the event of a 
restatement, the board of directors would 

and were accepted by the University of 
Michigan, that’s where you went,” says 
Buckfire. “It’s a great place, one of the top 
universities in the country, and at the time, 
tuition was only $600 a term. At private 
colleges like the University of Chicago, 
tuition was $10,000, so for me, it wasn’t 
a close call.”

Upon graduation, Buckfire moved 
to New York where he began working 
in investment management for a major 
insurance company. He learned about 
credit and negotiations there, but more 
significantly he found his calling after 
being assigned to work on a large 
bankruptcy, representing his company as 
second largest creditor. “I found it very 
interesting,” says Buckfire. “When I later 
went to graduate school at Columbia 
University, I decided I wanted to do 
restructuring.”  

Buckfire received his MBA from 
Columbia Business School in 1987 and 
joined Dillon Read & Co. and later went 
to work for Lehman Brothers. “At the 
time, my field had about eight people in 
it. I was one of the few investment bankers 
who bothered to read the bankruptcy code. 
I fell into it by accident and have never 
wanted to do anything else.”

At Lehman, Buckfire first made a 
name for himself on the restructuring of 
Walter Industries. It was the early 1990s, 
Lehman was the largest creditor of Walter 
Industries, and Buckfire became co-chair 
of the creditors’ committee. “It was the 
first major, high-profile assignment I was 
directly responsible for. We worked out a 
$400 million bond position that we made 
a fortune on.”

In early 1996, Buckfire joined 
Henry Miller at Wasserstein Perella, 
where he soon landed one of the most 
notable engagements of his career, the 
restructuring of Niagara Mohawk Power 
Corporation. At the time, it was the 
largest out-of-court restructuring ever 
done. Niagara Mohawk had $19 billion 
in liabilities, and Buckfire was tasked 
with organizing all the independent power 
producers that were selling power to the 
utility. Buckfire arranged consensual 
out-of-court restructurings with all 19 
of Niagara Mohawk’s energy producers. 
“The restructuring took a year and a 
half,” he recalls. “It was incredibly 
complicated because the 19 companies 
had 75 separate projects, and each 
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Who’s Who in Hercules Offshore, Inc.
by	Dave	Buzzell

Research Report

Hercules	 Offshore	 Inc.	 (HERO),	
headquartered	in	Houston,	Texas,	offers	
a	 range	 of	 shallow-water	 drilling	and	
marine	services	to	oil	and	gas	producers	
to	 meet	 their	 needs	 during	 drilling,	
well	 service,	 platform	 	inspection,	
maintenance,	 and	 decommissioning	
operations	in	several		key	shallow	water	
provinces	 in	 the	 United	 States,	 Gulf	
of	 	Mexico,	 and	 internationally.	HERO	
operates	 in	 six	 	business	 segments:	
domestic	offshore,	international	offshore,		
inland,	 domestic	 liftboats,	 international	
liftboats,	and	delta		towing.			
HERO	operates	a	 fleet	of	27	 jackup	

rigs,	including	one	rig	under	construction,	
and	21	liftboats.	The	company’s	jackup	
rigs	are	used	primarily	 for	exploration	
and	 development	 drilling	 in	 shallow	
waters.	The	company’s	liftboats	are	self-
propelled,	 self-elevating	 vessels	with	 a	
large	 open	 deck	 space,	 which	 provide	
a	versatile,	mobile,	and	stable	platform	
to	 support	 a	 broad	 range	 of	 offshore	
maintenance	 and	 construction	 services	
throughout	 the	 life	of	an	oil	or	natural	
gas	well.
In	 recent	 years	HERO	has	 incurred	

significant	financial	losses	related	to	the	
decline	in	energy	prices.	In	2013,	HERO	
reported	a	net	loss	of	$68.1	million,	which	
grew	to	$216	million	in	2014.			
According	 to	 company	 officials,	 the	

recent	decline	 in	 the	price	of	 crude	oil	
has	 reduced	 dayrates	 and	 demand	 for	
Hercules’	services.	In	addition	to	the	oil	
price	 decline,	 the	 consolidation	 of	 the	
company’s	domestic	customer	base	has	
reduced	 demand	 for	 jackup	 rigs	 in	 the	
Gulf	of	Mexico,	and	this	curtailed	demand	
that	could	start	appearing	internationally	
as	well.	Further,	the	market	is	scheduled	
to	deliver	a	significant	number	of	new-
build	 rigs	 in	 the	 next	 several	 years.	
Although	activity	levels	for	liftboats	are	
not	as	 closely	 correlated	 to	 commodity	
prices	as	Hercules’	drilling	segments,	the	
demand	for	liftboat	has	still	been	volatile.	
As	 a	 result,	 revenue	 generated	 from	

HERO’s	domestic	offshore	segment	for	the	
first	quarter	of	2015	decreased	63	percent	
to	$52.9	million	from	$143.3	million,	and	

international	 offshore	 revenue	 declined	
to	 $51.6	million	 in	 the	 first	 quarter	 of	
2015,	down	from	$80.9	million	in	the	first	
quarter	of	2014.
On	August	 13,	 2015,	HERO	and	 14	

affiliated	debtors	 each		 filed	a	voluntary	
petition	 for	 relief	 under	Chapter	 11	 in	
the		U.S.	Bankruptcy	Court	for	the	District	
of	Delaware.	HERO	is	the	ultimate	parent	
of	42	direct	and	indirect	subsidiaries.	The	
debtor	entities	own	the	company’s	domestic	
offshore	 segment,	while	 the	non-debtors	
own	the	company’s	international	offshore	
and	 international	 liftboats	 segments.	At	
the	 time	 of	 the	 filing,	HERO	disclosed	
$546	million	in	assets	and	$1.306	billion	
in	 debt.	As	 of	 June	 22,	 2015,	Hercules	
had	 approximately	 1,400	 employees.	
The	 debtors	 have	 approximately	 785	
employees,	 and	non-debtor	 subsidiaries	
have	approximately	615	employees.
On	September	24,	2015,	the	bankruptcy	

judge	 confirmed	a	prepackaged	plan	of	
reorganization	 that	 had	 been	 arranged	
with	 the	 company’s	 creditors.	The	 plan	
provides,	among	other	things,	that	HERO	
will	 	convert	 approximately	 $1.2	 billion	
of	 outstanding	 senior	 notes		 to	 96.9	
percent	of	new	common	equity	and	raise	
$450		million	of	new	capital.	
In	 confirming	 the	 plan,	 the	 judge	

sided	with	the	U.S.	trustee,	who	charged	
that	the	plan’s		definition	of	“exculpated	
parties”	 goes	 beyond	 estate	 fiduciaries		
by	including	holders	of	senior	notes.	The	
definition	 of	 exculpated	 parties	 	should	
be	 limited	 to	 estate	 professionals	 and	
the	 company’s	 officers		 and	 directors,	
the	 trustee	 asserted,	 citing	Washington 
Mutual	 and	other	 similar	 precedent		 as	
establishing	a	blanket	rule	that	the	scope	
of	 plan	 exculpation	 	provisions	must	 be	
limited	to	estate	fiduciaries.	
In	response	to	the	trustee’s	objection,	

a	 steering	 group	 that	 collectively	 holds	
in	excess	of	two-thirds	of	the	outstanding	
senior	notes	argued	that	the	objection	is	
premised	on	an	overly	restrictive	reading	
of		case	law	and	that	they	are		entitled	to	
exculpation	 in	 the	 event	 of	 future	 legal	
trouble	over	their	work	on	the	bankruptcy	
of	the	distressed	oil-and-gas	operator.

The	 steering	group	has	 appealed	 the	
judge’s	ruling.

Debtor
John T. Rynd  is the CEO and 

president. Troy L. Carson is the senior 
vice president and chief financial officer. 
Beau M. Thompson is senior vice 
president, general counsel, and secretary.

Baker Botts, LLP is serving as counsel 
to the debtors. Emanuel C. Grillo and 
Christopher Newcomb, partners in 
New York office, and James Prince II, 
C.  Luckey McDowell, and Meggie S. 
Gilstrap, partners in Dallas office, lead 
the engagement. Morris, Nichols, Arsht 
& Tunnell is serving as local counsel. 
Partners Robert J. Dehney, Eric D.  
Schwartz, Matthew B. Harvey, and 
Tamara K. Minott lead the engagement.

Andrews Kurth LLP is general  
corporate counsel.

Lazard Freres & Co. LLC is HERO’s 
investment banker. Alvarez & Marsal is 
serving as the firm’s restructuring advisor. 
Deutsche Bank is serving as investment 
banker.

Steering Committee of Senior 
Noteholders

The Committee includes Blackwell 
Partners, Bowery Opportunity Fund, 
Centerbridge Credit Partners, Credit 
Suisse Securities (USA), Franklin 
Advisers, Loomis, Sayles & Company, 
Nomura Corporate Research & Asset 
Management, Quantum Partnerships, 
T. Rowe Price Associates, Third Avenue 
Trust, Western Asseet Management 
Company, and York Capital Management 
Global Advisors.

  The Committee is represented by 
Karen B. Skomorucha Owens and Stacy 
L. Newman at Ashby & Geddes, P.A 
and Michael S. Stamer, Arik Preis, and 
Kevin M. Eide at Akin Gump Strauss 
Hauer & Feld LLP.

Blackstone Group is the Committee’s 
financial advisor.

Trustee
The U.S. trustee is Andrew R. Vara.

The Judge
The judge is the Honorable Kevin J. 

Carey.  ¤
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project was supported by dozens of other 
contractual arrangements.”

Buckfire and Miller left Wasserstein 
Perella in 2002 to co-found Miller Buckfire 
& Co. as an independent investment 
bank specializing in restructuring. Their 
notable transactions have included Level(3) 
Communications, Charter Communications, 
Lear Corporation, Dana Corporation, 
Calpine, and General Growth Properties. 

Buckfire’s biggest challenge of his career 
came when he was chosen as the investment 
banker to Detroit. Detroit was in dire 
straits, with decades of corruption, fiscal 
mismanagement, and wishful accounting 
having left the city nearly $20 billion in 
debt. Employee pension obligations were 
eating up one-third of a budget that the city 
had no hope of meeting because taxpayers 
were fleeing in droves. 

Into this situation stepped Buckfire. 
“It was a painful, very stressful three 
years – two years to plan and one year to 
execute” he recounts. “From a technical 
point of view, it was the 
easiest restructuring 
I’ve ever managed, 
but from what I call a 
‘process/management 
point of view,’ it was 
extraordinarily hard. 
We had to get 165,000 
debtors moving in the 
right direction, and the 
political issues were 
hard to separate from the financial issues.” 

“But that’s why we spent two years 
planning,” Buckfire continues. “All that 
effort was one of the reasons that Detroit’s 
restructuring went as well as it did. The 
focus was on investing in basic city services 
in order to stabilize and grow the tax base. 
Allocating the remaining tax revenues to 
the creditors and establishing a sustainable 
balance sheet was secondary.”

Buckfire says there are other lessons to 
draw from Detroit’s recovery. “Detroit is the 
first case in which a Chapter 11 approach 
was applied to a government. In this case, 
Detroit’s municipal government was re-
engineered to make it a better long-term 
credit. In other situations, constituents and 
creditors scramble to restore the status quo 
or improve their own positions at everyone 
else’s expense. They don’t really want to do 
the hard work of fixing services, eliminating 
corruption, and reinvestment. It’s hard 
work, it’s not glamorous.”  

The biggest challenge of his career also 

ranks as his most satisfying, Buckfire says. 
“Of all the restructurings I’ve worked on, 
Detroit certainly has had the biggest impact 
on the largest number of people. The city is 
doing very well. I couldn’t be happier with 
how it’s worked out. Two months ago, we 
took the city into the capital markets for 
their first bond financing in 10 years, and 
it was able to complete a $245 million bond 
deal at four and one-half percent, and it was 
three times oversubscribed. So the capital 
markets have blessed everything we have 
done and said, ‘yes this is going to work.’ I 
feel very good about that.”

Not to mention that Buckfire helped 
resurrect his old hometown. “From purely 
a professional point of view, it’s probably 
the highlight of my career to date. It wasn’t 
like a corporate restructuring where you’re 
saving jobs and capital, but you’re not really 
making a big impact. This was something 
very special.”

It’s worth noting that Buckfire speaks in 
terms of his career to date. “I’m only 57. 
I’ve done this for a long time, and there’s 
nothing else I’d rather do. But that’s typical 

of most restructuring bankers. We choose 
to do this even though it’s pretty hard 
work because it’s one of the few areas on 
Wall Street where you can make a tangible 
difference. Our work can have a huge 
positive impact on people.”

Buckfire’s impact on people has been 
felt in other ways as well. He is an ardent 
supporter of the University of Michigan. 
He has endowed several scholarships at his 
alma mater and will be teaching a business 
school course there next term. He serves 
on the board of advisors of the school’s 
Zell-Lurie Institute. Buckfire’s philanthropy 
also extends to New York City where he 
lives and works. He serves on the Board of 
Directors of the Philharmonic Symphony 
Society of New York and is a member of 
the Weil Cornell Medical College Dean’s 
Council.

As this year’s recipient of the Harvey 
Miller Award for Outstanding Service to 

continued on page 6

“Of all the restructurings I’ve worked on,  
Detroit certainly has had the biggest impact 
on the largest number of people. The city is  
doing very well. I couldn’t be happier with 
how it’s worked out.”
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Santa Fe Gold Corporation, Health  Diagnostic Laboratory, 
Xinergy Ltd., Lithium Technology Corporation.

Gas-Mart USA, Luca International Group, F-Squared 
Investment Management, Gulf  Packaging, Binder 
& Binder - The  National Social Security Disability 
Advocates, Hutcheson Medical Center, Mississippi 
Phosphates Corporation.

Relativity Fashion, Freedom Communications, Forest Park 
Medical Center, Sullivan International Group, Boomerang 
Tube, Magnetation, Seal123 (f/k/a The Wet Seal), Egenix.

Energy Future Holdings, Advance Watch Company, 
Anna’s Linens, Clement Support Services, Deb Stores, 
Eagle, Inc., ERG Intermediate Holdings, Family Christian, 
Life Partners Holdings, Lee Steel, Midway Gold, Victory 
Medical Center, Yellow Cab Affiliation.

Cardiac Science Corporation, American Apparel, Inc., 
Samson Resources Corporation, Boomerang Systems, Inc., 
Quicksilver Resources Inc., Doral Financial Corporation, 
ProNerve Holdings.

Alpha Natural, Southern Regional Health System, 
Signal International, Wire Company Holdings, Malibu 
Lighting Corporation, Haggen Holdings, Quiksilver, 
USA Discounters, Colt Holding Company, IMRIS and 
NeuroArm Surgical, Golden County Foods, Frederick’s 
of Hollywood, Cal Dive International, BPZ Resources.

Oakfabco, Inc., Geo. V. Hamilton, Inc., Taylor-Wharton 
International, PTC Seamless Tube Corp.

Parallel Energy, Miller Energy Resources, Hovensa, 
NewZoom, Hercules Offshore, Sabine Oil & Gas., Milagro 
Oil & Gas, The Great Atlantic & Pacific Tea Company, 
Northshore Mainland Services, Molycorp, Simply Fashion 
Stores, Patriot Coal, EveryWare Global, Standard Register 
Company, Allied Nevada Gold Corp., Dune Energy,  
Chassix Holdings, Altegrity.

Corinthian Colleges, Garlock Sealing Technologies, 
Affirmative Insurance Holdings, City Sports, Quirky, Please 
Touch Museum, Response Genetics, Coyne International, 
Corporate Resources Services, Federal Employment 
Guidance Services, Hipcricket, Fisker Automotive Holdings, 
Glacial Energy, Phoenix Payment Systems, Kid Brands, 
Elephant Bar, First Mariner Bank, Restora Healthcare, 
Intellitravel, American Suzuki Motor Corporation.

AMBT Liquidating Corporation, Allonhill, Color Star 
Growers of Colorado, Compressus, DynaVox, Monroe 
Hospital, Pitt Penn Holding Company, S&S Steel Services,  
SW Liquidation, (f/k/a Saladworks), Saab Cars North 
America, Suntech America, University General Health 
System, Western Maryland Lumber.

Recent Cases

¤

Special Report
Nation’s Largest Claims Administrators

Firm

American Legal Claim Services
Jacksonville, FL 
www.americanlegal.com

BMC Group
New York, Los Angeles, London
www.bmcgroup.com

Donlin Recano
New York, NY
www.donlinrecano.com

Epiq Systems
New York, NY
www.epiqsystems.com

Garden City Group
Lake Success, NY
www.gardencitygroup.com

KCC
El Segundo, CA
www kccllc.com

Logan & Company
Upper Montclair, NJ
www.loganandco.com

Prime Clerk
New York, NY
www.primeclerk.com

Rust Consulting Omni Bankruptcy
Los Angeles, New York
www.omnimgt.com

UpShot Services 
Denver, New York, Chicago
www.upshotservices.com
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the Restructuring Industry, which 
will be presented at the 22nd Annual 
Distressed Investing Conference on 
November 30 in New York, Buckfire 
has this advice for those wishing to 
someday approximate his record. “It’s 
the universal truth, but you have to 
find something you find personally 
satisfying and focus on becoming a 
success at that. Don’t worry about the 
money because the money will come.”

He also sounds this note of caution. 
“Many people come to Wall Street 
because of the money, and as a result, 
they burn out or become disillusioned. 
They should have never been here in 
the first place because they were just in 
love with the paycheck. The work they 
found boring and unsatisfying. Long-
term, successful bankers are the same 
as other professionals…they believe 
their work is a calling and is important. 
If someone doesn’t believe this, then 
they would probably be happier doing 
something else.”  ¤

Macy’s for Sale
Author: Isadore Barmash
Publisher: Beard Books
Softcover: 182 pages
List Price: $34.95

The author writes in the prologue, “This book tells the story of Macy’s managers and 
their leveraged buyout, the newest and most controversial device in the modern financial 
armament” when it took place in the 1980s. At the center of Barmash’s story is Edward 
S. Finkelstein, Macy’s chairman of the board and chief executive office. Sixty years old 
at the time, Finkelstein had worked for Macy’s for thirty-five years. Looking back over 
his long career dedicated to the department store as he neared retirement, Finkelstein 
was dismayed when he realized that even with his generous stock options, he owned 
less than one percent of Macy’s stock. In the years leading up to his unexpected, bold 
takeover, Finkelstein had made over Macy’s from a run-of-the-mill clothing retailer 
into a highly profitable business in the forefront of the lucrative and growing fashion 
and “lifestyle” field.

To aid him in accomplishing the takeover and share the rewards with him, Finkelstein 
had brought together more than three hundred of Macy’s top executives. To gain his 
support for his planned takeover, Finkelstein told them, “The ones who have done the 
job at Macy’s are the ones who ought to own Macy’s.”  Opposing Finkelstein and his 
group were the Straus family who owned the lion’s share of Macy’s and employees and 
shareholders who had an emotional attachment to Macy’s as it had been for generations, 
“Mother Macy’s” as it was known. But the opponents were no match for Finkelstein’s 
carefully laid plans and carefully cultivated alliances with the executives. At the 1985 
meeting, the shareholders voted in favor of the takeover by roughly eighty percent, with 
less than two percent opposing it. 

The takeover is dealt with largely in the opening chapter. For the most part, Barmash 
follows the decision-making by Finkelstein, the reorganization of the national company 
with a number of branches, the activities of key individuals besides Finkelstein, Macy’s 
moves in the competitive field of clothing retailing, and attempts by the new Macy’s 
owners led by Finkelstein to build on their successful takeover by making other 
acquisitions. Barmash allows at the beginning that it is an “unauthorized book, written 
without the cooperation of the buying group.” But as he quickly adds, his coverage of 
Macy’s as a business journalist and his independent research for over a year gave him 
enough knowledge to write a relevant and substantive book. The reader will have no doubt 
of this. Barmash’s narrative, profiles of individuals, and analysis of events, intentions, and 
consequences ring true, and have not been contradicted by individuals he writes about, 
subsequent events, or exposure of material not public at the time the book was written.

First published in 1989, the author places the Macy’s buyout in the context of the 
business environment at the time: the aggressive, largely laissez-faire, Reagan era. 
Without being judgmental, the author describes how numerous corporations were 
awakened from their longtime inertia, while many individuals were left feeling betrayed, 
having lost jobs and facing uncertain futures.  ¤

Isadore	Barmash,	a	veteran	business	 journalist	and	author,	was	associated	with	 the	
New York Times	for	more	than	a	quarter-century	as	a	business	and	financial	writer	
and	editor.	He	also	contributed	many	articles	 for	national	media	and	has	published	
more	than	a	dozen	books.
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Special Report

¤

Outstanding Turnaround Firms – 2015
Outstanding Achievements

Advisor and/or interim manager to Caesars Entertainment, 
Puerto Rico Electric Power Authority, Altegrity, Walter Energy, 
Molycorp, Nautilus Holdings, Chassix, ERG Resources, 
Dendreon Corporation, Energy Futures Holdings UCC.

CRO of Cal Dive through operation and sale. CRO and 
investment banker to Joes Jeans during restructuring and sale. 
CRO to Associated Wholesalers during sale and estate wind 
down. FA to American Bancorporation debtor during 363 sale.

Company advisor and/or interim manager to B&H Education, 
Eduk Group, Ovation Brands, Performance, Inc., Reichhold, 
and TransCentra. Advisor to lenders to Great Atlantic & Pacific 
Tea Company, Edmentum, Family Christian, and RadioShack.

Operational restructuring advisor to City of Detroit, financial 
and restructuring advisor to Houston Regional Sports Network 
and $80M Midwest-based mechanical contractor. Restructuring 
advisor to healthcare, energy, automotive manufacturing clients.

CRO to Mississippi Phosphates Corporation as it worked 
toward a sale of its assets while in Chapter 11. Financial 
advisor to UCC in the Reed & Barton Chapter 11 proceeding. 
Served as Plan Monitor for HMC/CAH Consolidated. 

CRO for Binder & Binder – The National Social Security 
Disability Advocates; FA to Montreal, Maine & Atlantic 
Railway; CRO for Variant Holding Company; litigation trustee 
for Revstone Industries; FA to trustee for Howrey LLP.

CRO of Relativity Media, Quiksilver, American Apparel. 
Receiver of Palliser Oil & Gas, Pacer Promec Energy. FA to 
RadioShack, Chassix, Fresh ‘N Easy. Other clients include 
Caesars Entertainment UCC, Sabine Oil & Gas lenders.

72 engagements in 2015. Clients include Photomedex, Binder 
& Binder – The National Social Security Disability Advocates, 
Twin Rinks at Eisenhower, Coyne Textile Service, Hebrew 
Hospital Home & Healthcare, Whitsons Culinary Group.

Advisor, interim manager, or operations monitor to Beta 
International, Energy Future Intermediate Holding Company. 
Creditor/lender/counterparty/committee advisor to City of 
Detroit, Lehman Brothers International Europe, Patriot Coal.

Completed successful restructuring of Allen Systems Group, 
Artissimo Designs, Lee Steel Corporation. Closed sale 
of multiple companies, including Lee Steel Corporation, 
Artissimo Designs, AcuSport Corporation, Mosaica Education.

CRO or CEO of Tango Transport, Dell’s, OGM, Mid Valley 
Industries. FA to Binder & Binder, $200M private oncology 
practice, $100M hardware retailer, commercial aircraft 
manufacturer. Chapter 11 examiner of Yellow Cab Affiliation. 

CRO of Doral Financial, Milagro Exploration, Sabine Oil & 
Gas, Xinergy. CEO of Boomerang Tube. Advised lenders of 
Relativity Media and Wet Seal, and official committees of A&P, 
Allied Nevada Gold, American Apparel, Deb Shops, Haggen.

Senior ProfessionalsFirm

AlixPartners
New York, NY
www.alixpartners.com

Carl Marks Advisors
New York, NY 
www.carlmarksadvisors.com

CDG Group 
New York, NY 
www.cdggroup.com

Conway MacKenzie, Inc. 
Birmingham, MI 
www.ConwayMacKenzie.com

Deloitte Financial Advisory 
Services, Deloitte Corporate 
Restructuring Group (CRG)
New York, NY
www.deloitte.com/us/crg

Development Specialists, Inc. 
Chicago
www.dsi.biz

FTI Consulting, Inc.
New York, NY
www fticonsulting.com

Getzler Henrich & Associates
New York, NY 
www.getzlerhenrich.com

Goldin Associates
New York, NY
www.goldinassociates.com

Huron Business Advisory
Chicago, Illinois
www.huronconsultinggroup.
com/business-advisory

MorrisAnderson
Chicago, IL 
MorrisAnderson.com

Zolfo Cooper
New York, NY 
www.zolfocooper.com

John Castellano
Lisa Donahue
Randall Eisenberg
Alan Holtz

David Johnston
James Mesterharm
Becky Roof
Larry Young

Mark Claster
Duff Meyercord
Marc Pfefferle
Doug Booth
Jette Campbell

Joe D’Angelo
Keith Daniels
Warren Feder
Chris Wu
Evan Tomaskovic

Robert Del Genio
Michael Gries
Eric Ek
Michael Healy

Benjamin Jones
Christine Kim
Jonathan Miller
John Strek

Van E. Conway
Donald S. MacKenzie
Gregory A. Charleston
Joseph M. Geraghty

Aurelio Garcia-Miro
Steven R. Wybo
John T. Young, Jr.
Jeffrey Zappone

William K. Snyder
Michael J. Epstein
T. Scott Avila
Kirk Blair

Sean Cunningham
Louis E. Robichaux IV
Lisa Poulin

Bill Brandt
Fred C. Caruso
Patrick J. O’Malley
Steve Victor

Joseph J. Luzinski
Bradley D. Sharp
Geoffrey L. Berman
Kyle Everett

William Henrich
Joel Getzler
Rob Gorin
Peter Furman

Mark Podgainy
Margie Kaufman
Dan Polsky
Stephan Pinsly

Michael Buenzow
Keith Cooper
Bob Duffy
Michael Eisenband
Ron Greenspan

Michael Katzenstein
Bob Medlin
Carlyn Taylor
Greg Watson

Harrison J. Goldin 
Marc S. Kirschner 
Robert S. Kost 
David Prager

Seymour Preston Jr. 
Rob Vanderbeek 
Gary Polkowitz 
William Edwards 

John DiDonato
Ray Anderson
Jeff Beard
Monty Kehl

Laura Marcero
Jim Nugent
Hugh Sawyer
Dan Wikel

Dan Dooley
Mark Welch

Steve Agran
Howard Korenthal

Joff Mitchell
John Boken
Scott Winn
Richard Collura
Sherman Edmiston III

Carol Flaton
Eric Koza
David MacGreevey
Kevin Nystrom
David Orlofsky



probably still need to seek to recover 
erroneous payments made to executives 
in prior periods, even if the securities 
are delisted and the policy is no longer 
in place.”

Finally, Georgiev adds, “a policy would 
need to be in place if a company wishes 
to relist its securities after completing 
its restructuring or exiting bankruptcy 
protection.”

The proposed rules don’t explain 
exactly how recovery is to be made, 
allowing some discretion on the part of 
the company doing it.

A company that fails to adopt and 
comply with an exchange’s compensation 
recovery policy would be delisted, and 
the exchange has discretion to determine 
if an issuer is in compliance. In doing so, 
the proposed rule specifies that exchanges 
must take into account whether an issuer 
is making a good-faith effort to recover 
the compensation.

Additionally, inconsistency of an 
exchange’s recovery policies with a 
company’s existing compensation contract 
is not a reason to withhold application of 
the recovery policy. And, a company may 
not indemnify former or current executives 
against the loss of any excess incentive-
based compensation. If executives 
purchase third-party insurance protecting 
against such loss, a company cannot pay 
the policy premiums.

Finally, a company must file its 
recovery policy as an exhibit to its Form 
10-K disclosing how it has applied its 
recovery policy and showing any amounts 
recovered in the summary compensation 
table.

Georgiev told Bloomberg the SEC 
p r o p o s a l  w i l l 
lead to “a lot of 
disruption.” In part, 
that’s because the 
proposed clawback 
requirements differ 
from policies many 
companies adopted 
under the 2002 
Sarbanes-Oxley Act.

For  example ,  accord ing  to  a 
PricewaterhouseCoopers survey of 100 
large public companies, 90 percent had 
clawback policies in 2014, and of those 
that required recovery upon an accounting 
restatement, 73 percent required some 
evidence that the executive in question 
caused or contributed to the incorrect 
reporting. Under the SEC proposal, 
recovery would be mandatory even when 
the executives are not at fault.

In any case, Shah says that as the rules 
become final and exchanges issue their 
listing rules, advisors should work with 
their clients to develop and implement 
a written recovery policy for use upon 
any financial restatement. And, contracts 
should include a clause reserving the 
right to claw back compensation as 

Clawbacks, from page 2 may be required by the Dodd-Frank Act 
or by any applicable listing standard. 
“This will prevent any contract claim 
from executives upon application of any 
recovery policy, he says.

Other advice: “Listed companies may 
want to use the time before clawback 

listing standards become effective to 
consider how they will implement 
clawbacks from former executive officers 
who are no longer employed by the 
company,” says Laura D. Richman, 
counsel at Mayer Brown.

There’s likely no hurry: It’s unlikely that 
the SEC will issue its final rule for several 
months, after which exchanges will have to 
propose and finalize listing standards – so 
the rules will likely become effective in 
the latter half of 2016. Shah says it’s thus 
possible that calendar year-end companies 
will not be required to adopt a clawback 
policy before they file their 2015 annual 
reports. But, after the finalization of the 
SEC proposal and the adoption of listing 
standards by the exchanges, all listed 
companies will need a compliant clawback 
policy within 60 days.  ¤

Flinkote, from page 2

phases of litigation, the judge presiding 
over the case even accompanied the parties 
to depositions in far-flung cities to render 
privilege rulings on the spot.

An early victory occurred when the 
team won key pretrial motions on the 
scope of the fraudulent transfer claims, the 
application of federal bankruptcy law in 
state court proceedings, and complicated 
privilege issues (as Imperial Tobacco 
claimed that many of the documents 
in Flintkote’s archive were subject to 
Imperial Tobacco’s privilege, thereby 
impeding Flintkote’s use of its own 
documents to prove its case). 

The parties’ agreement was approved 
by the U.S. Bankruptcy Court on August 
10 and by the District Court in Delaware 
shortly thereafter. Flintkote’s plan of 
reorganization became effective on 

September 30, resulting in the transfer 
of the settlement funds to Flintkote and 
its Bankruptcy Code Section 524(g) 
Trust, bringing the case against Imperial 
Tobacco to a close.  

Ultimately, Flintkote reached a 
settlement with Imperial Tobacco. Under 
the settlement, Imperial Tobacco will 
pay Flintkote $575 million and cease its 
objection to the company’s reorganization 
plan in exchange for release from any 
asbestos claims against the estate.

Thereafter, the Delaware bankruptcy 
court confirmed Flinkote’s plan of 
reorganization, which rolls Flintkote’s 
Fl intkote  Mines subsidiary into 
its parent and creates a trust to cover 
$3.5 billion of outstanding asbestos 
claims. The trust will hold all of the 
reorganized company’s voting stock. 
Schiff Hardin says co-counsel’s success 
was due, in part, to a number of important 
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tactical decisions. Choosing a court, 
for example, was complicated, as it 
involved varying state and federal laws and 
remedies. Ultimately, deciding to file the 
claims in state court in California, utilizing 
state substantive law and bankruptcy-
created remedies, allowed the case to 
proceed within the statute of limitations, 
which may not have been the case in 
another venue.

Lessons learned, says Jubelirer: 
“Moore	v.	Bay lives on: One creditor with 
an allowable claim is enough to recover 
the entirety of a fraudulent conveyance, 
regardless of the amount of the creditor’s 
individual claim.”

The Law Offices of Alan Pedlar 
declined to comment, and Snyder Miller 
& Orton and Kelly C. Wooster, Esq. did 
not respond to requests for comment. 
Stutman Treister & Glatt PC has closed 
its doors.  ¤

The clawback rules will continue to apply if 
a company enters bankruptcy or undergoes a 
restructuring.
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 Special Report

The following charts reflect our analysis of over 11,000 notices of claim transfers filed in large Chapter 11 bankruptcy cases 
nationwide from January 1, 2014 to October 31, 2015. The court filings were aggregated from a review of court dockets across 
more than 2,000 cases. A list of the cases covered by our analysis can be found here: https://www.chapter11dockets.com/about/
cases. Because claim transfers in the Lehman Brothers bankruptcy continue to comprise approximately half of all claims trading 
activity over this period, activity in all cases other than Lehman is also shown separately.

¤

Claims Trading Activity

Claims Trading Activity by Number of Claim Transfer Notices Filed

Large Chapter 11 Cases With Claims Trading Activity
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There is, of course, the Obama administration’s proposed 
legislation to allow Puerto Rico to file for bankruptcy and 
to increase Medicaid benefits there. Or Congress could even 
legislate some sort of bailout. But there is no chance that even 
the administration’s relatively modest proposal will get through 
the current gridlock in Congress, and I certainly can’t imagine 
any sort of actual bailout being passed. 

To begin with, we have the prevailing mania against spending. 
There also is the same “moral hazard” argument against doing 
anything to bail out Puerto Rico that the Germans make against 
a bailout for Greece. And there also is the question of setting a 
precedent that could apply if a state ever defaults – say, Illinois 
perhaps?  After all, states can’t file for bankruptcy either and 
why should we change that?

So it looks as if the Puerto Rican outcome will be either a 
deal or default, and that either alternative will be a train wreck 
that results in huge personal suffering for those who haven’t 
left there – yet.   ¤
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Apparel,	Inc.

Gnome de Plume

Puerto Rico: Greece 
Redux? 
by	Andy	Rahl

Default threats and warnings are flying everywhere around 
Puerto Rico so what will happen next?  Will Puerto Rico call the 
bondholders’ bluff and default or will there be a deal?  And, if 
there is a deal, will it be a disastrous one for the local economy 
like the deals Greece has agreed to?

There indeed are many financial similarities between Greece 
and Puerto Rico. First and foremost is that both economies have 
contracted to the point where it has become impossible for 
either to generate enough revenue to repay its debt. Both got 
into financial trouble in part by borrowing money and spending 
it to fund social and political needs instead of raising taxes to 
pay for those needs. Both also made their economic contraction 
worse by implementing austerity measures that impaired growth.

Puerto Rico, like Greece, cannot inflate its currency in order 
to make it cheaper to repay its debt although, unlike Puerto 
Rico, Greece could attain that ability by pulling out of the Euro. 
Another important difference is that every Puerto Rican is free 
to travel to and work in the U.S. and a great many of the most 
productive Puerto Ricans have done just that, further impairing 
the economy there. 

How insolvent is Puerto Rico?  Well, it has more debt than any 
state other than California and New York. It obviously faces a 
severe liquidity crisis and cannot pay its debts as they become due 
without defaulting on a great many other obligations, including 
basic fundamentals like payroll. 

Another interesting thing is the extent of Puerto Rico’s 
insolvency from a balance sheet point of view, which in 
some ways is even worse than Greece. One term of the Greek 
restructuring deal is that Greece is supposed to sell off a bunch 
of state-owned assets. But because of its status as a U.S. territory, 
Puerto Rico doesn’t even own itself. As a U.S. “possession,” 
which is what a territory is, all of Puerto Rico is owned by the 
federal government, so it has very little in the way of its own 
assets to sell. 

Parenthetically, while Puerto Rico is the only remaining U.S. 
territory that amounts to anything, most of the rest of the U.S. 
other than the original 13 states were territories too before they 
became states. But statehood wouldn’t help Puerto Rico now 
since states can’t file for bankruptcy either – only municipalities 
can do that.  

So what can be done?  If Greece turns out to be the precedent 
that prevails, then there will be a deal that inflicts great social 
pain on the populace, 45 percent of whom already are below the 
poverty line and 46 percent of whom are on Medicaid. 

Beard Group, Inc. and Bankruptcy Creditors’ 
Service, Inc. copublish an array of restructuring 
publications, provide bankruptcy webinars, and 
host the annual Distressed Investing Conference in 
New York City. our organizations have more than 
50 years of combined experience in the corporate 
reorganization and troubled company niche. 

Please visit us at http://bankrupt.com.
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